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THE CAMERON SPEECH: A UNILATERAL RIGHT OF WITHDRAWAL?
Kate O’Reilly

1. Introduction
With David Cameron’s withdrawal speech on the 23rd of January 2013 and the proposal for a
withdrawal referendum in 2007, secession2 from the European Union by the United Kingdom
is a distinct possibility.3 The British relationship with the EU has long been characterised by a
tradition of reluctance and suspicion of the Union’s powers. Consequently, such a proposal
from euro-sceptical Britain is unsurprising.4 What may come as a surprise, at least to the
founders of the EEC, is that the United Kingdom may now employ the relatively new exit
clause of Article 50 TEU, which became a concrete legal reality after the Lisbon Treaty in
2007.5 Prior to this provision, membership in the European Union was likened to a good
Catholic marriage, that is to say eternal. Since its conception, this provision has been highly
controversial for a number of reasons, the most obvious being that Member States finally have
the clause that will allow them to break their bonds of eternal matrimony with the European
Union6 and thus go against the grain of ever closer integration.7 When one reads Article 50
TEU some burning questions come to the fore. Does the treaty really allow the member state
the unilateral decision to withdraw? Could it really be that a state can simply opt out of the
Union by way of a single notification to the European Council? What are the legal
implications of secession? Despite the apparent ease with which a Member State may secede
the Union, it must be understood that an exit from the Union would not be such an easy path
and a thorough examination of this Article is required in order to fully understand the legal
conditions that a state must adhere to in order to achieve withdrawal.8 Consequently, this note
is divided into three parts. The first shall provide an analysis of the individual paragraphs of
Article 50 TEU in order to glean what conditions must be fulfilled for withdrawal and if
indeed a State possesses a unilateral right to do so. The second section focuses on the more
normative question of why this Article was included in the Lisbon treaty. The final section is
devoted to a brief examination of some of the possible legal implications regarding secession.

2

R. J. Friel. ‘Secession from the European Union: Checking out of the Proverbial Cockroach Motel’, Vol.27:
590 Fordham International Law Journal, p. 1 (footnote 7): The term ‘withdrawal’ is to be considered as being
synonymous with the term ‘secession’ for the purposes of this note. Secession is to be considered as ‘’ the
process or act of withdrawing, especially from a religious or political association" Blacks's Law Dictionary 1594.
3
The Guardian, ‘David Cameron’s EU Speech – full text’, 23rd January 2013,
http://www.theguardian.com/politics/2013/jan/23/david-cameron-eu-speech-referendum
(last
visited
1st
December 2013).
4
Dr Spiering, ‘Eurosceptical Britain’, http://politeia.net/Countries/UK/british_euroscepticism/ (last visited 1st
December 2013).
5
Athanassiou,
European
Central
bank
Working
Paper
Series
No.10
(2009),
www.ecb.europa.eu/pub/pdf/scplps/ecblwp10.pdf (last visited 1st December 2013) p.1 – 48. P.26.
6
A. Lazowski. ‘How to withdraw from the European Union? Confronting hard reality’ (CEPS Commentary,
2013), p.1.
7
N. Foster, Foster on EU Law (3rd Edition, Oxford University Press, Oxford, 2011), p.16.
8
V. Miller (editor) ‘Leaving the EU’ (Research Paper 13/42, House of Commons Library, 2013), p. 9.
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2. Article 50(1) TEU: Setting up a Unilateral Right of Withdrawal?
From its opening section, the Article states that ‘’any Member State may decide to withdraw
from the Union in accordance with its own constitutional requirements’’.9 On first approach
this clause signifies the ability of a Member State to unilaterally withdraw from the EU.10
However, it can be argued that this clause simply represents the ability for a Member State to
decide that it wishes to leave the EU and not in fact for a unilateral exit; withdrawal will still
require a defined framework and this shall be achieved under the pressures presented by the
two year time constraint as per section 3 of the article.11 Contrary to this perception is the
theory that the Member States do indeed enjoy a unilateral right of exit12 and some argue this
is due to three reasons; the wording of Article 50(1) TEU, the fact that there is no obligation
to agree with other Member States of the Union (a state simply has to wait out the two year
time limit of section three) and finally the right of withdrawal is unrestricted constitutionally
with regards to Union Law.13 It would seem that the Member States levitate towards the latter
interpretation (a unilateral right of withdrawal) because when it comes to Union Law they see
themselves as being ‘’Masters of the Treaty’’.14 A nice example of this perception comes
from the German Federal Constitutional Court when ruling upon the constitutionality of the
Lisbon Treaty in the Lisbon case.15 However when it comes to secession, the truth of this
observation is questionable; it fails to take into account the significance of the withdrawal
negotiations and one would find it hard to disagree with Lazowski when he calls such
contemplation a ‘purely academic exercise’.16 This shall be discussed in the following
paragraphs, as it appears that while on face value Article 50(1) TEU (and indeed the
subsequent text of Article 50) implies a unilateral right, in practice the factual reality of the
situation may lead to quite a different result.
2.1 Article 50 (2) TEU: the Absence of Restrictive Legal Requirements
Section two of Article 50 TEU lays down a number of conditions that shall guide the
withdrawal process but significantly does not define set criteria. Initially, the Member State
must notify the European Council of its decision to leave the Union.17 This stokes the
smouldering theory that a Member State has a unilateral right of withdrawal as there is no
9

Treaty on the European Union, Article 50, para.1.
P.
Athanassiou,
European
Central
bank
Working
Paper
Series
No.10
(2009),
www.ecb.europa.eu/pub/pdf/scplps/ecblwp10.pdf (last visited 1st December 2013) p.1 – 48. P.24.
11
A. Lazowski, ‘How to withdraw from the European Union? Confronting hard reality’, p.1.
12
Herbst, ‘Observations on the Right to Withdraw from the European Union: Who are the “Masters of the
Treaties”?’ Vol 6 No.11 German Law Journal (2005), p.1755 - 1760, p1756.
13
A. Biondi (Et Al). EU Law after Lisbon (Oxford Publishing, Oxford, 2012), p. 151.
14
Ibid, p. 148 : J. Herbst,’ Vol 6 No.11 German Law Journal (2005), p.1755 - 1760, p1759 – Herbst disagrees
with this view that Member States are Masters of the Treaty ‘’ According to such a line of reasoning, the
Member States are no longer the “masters of the treaties” because they have irreversibly vested third parties,
namely the nationals of the Member States, with a legal heritage of rights.’’
15
C. Wohlfahrt, ‘The Lisbon Case: A Critical Summary’, Vol.10, No.8, The German Law Journal 2009, p 1277.
-1286, p.1283 : The German Federal Constitutional Court, 2 BvE 2/08, 30.6.2009, paragraph no. (1 - 421), Para.
329 – The Court reaffirmed its decision upon the ruling made on the 1992 Maastricht Treaty where member
States remained ‘Masters of the Treaty’.
16
A. Lazowski. ‘How to withdraw from the European Union? Confronting hard reality’ (CEPS Commentary,
2013), p.1.
17
Treaty on the European Union, Article 50, Para. 2.
10
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requirement for the Council to approve the notification as they must merely accept it. 18 Next,
the European Council will provide the guidelines by which the Union shall negotiate and
conclude an agreement for withdrawal of the exiting State while taking into account the
framework for future relations with the EU. The agreement shall be negotiated according to
the terms of Article 218(3) TFEU, which entails that the seceding State will be treated as a
third party. Negotiations shall be concluded on behalf of the Union by the Council, acting by
a qualified majority and after obtaining the consent of the European Parliament.19
At this point a number of key issues must be addressed. As mentioned above, it is apparent
that there is no clear-cut criteria laid down for a Member State’s withdrawal and this clause is
devoid of any real constitutive restrictions.20 This is best realised through a comparison with
the strict requirements laid down as per Article 49 TEU and the Copenhagen Criteria21
concerning a State’s accession to the Union.22 It is crucial to note that for accession to the
Union, the Council must consent to the acceding states request by unanimous vote. This is
accomplished once the Commission is consulted and after receiving consent of the European
Parliament, which in turn must act by a majority of its members.23 Furthermore, there is the
additional requirement that there must be an agreement between the acceding State and the
existing Member States with regards to the conditions of admission and the subsequent
adjustment to the founding treaties of the EU; this agreement must then be ratified by each of
the Member States.24 Remarkably, notice of withdrawal does not require consent of the either
the Council or the European Parliament nor does it require a consultation with the
Commission. Nor does the negotiated secession agreement for future relations require the
ratification of the other Member States. The agreement for this ultimately lies with the
Council and the Parliament and is, furthermore, achieved through qualified majority voting
(QMV) rather than unanimity.25 No mention is made in Article 50 TEU with regards to the
amendments that would need to be made to the treaties, annexes and protocols upon the
secession of the requesting state. 26 While it is argued that this depicts the lack of institutional
and substantial mechanisms available for a seceding state, unlike an acceding state in Article
50 TEU there is no real constitutional requirements similar to that of Article 49 TEU where
the other Member States must agree with such changes, must ratify the agreement or must
make changes to the EU treaties.27 This certainly indicates the presence of a formal unilateral
right of withdrawal and the term ‘formal’ is significant here. Thus, as indicated this view will
be compromised upon further examination of the practical terms of the negotiations that must
take place in order to set out arrangements for the seceding State’s withdrawal (while keeping
in mind the framework of this State’s future relationship with the EU). 28 These negotiations
18

A. Biondi (Et Al). EU Law after Lisbon, p. 150 : Treaty on the European Union, Article 50, Para. 2.
Treaty on the European Union, Article 50, Para. 2.
20
A. Biondi (Et Al). EU Law after Lisbon, p. 148.
21
Official
Europa.eu
Site
‘Accession
criteria
(Copenhagen
criteria)’
http://europa.eu/legislation_summaries/glossary/accession_criteria_copenhague_en.htm
(last
visited
1st
December 2013) - The Copenhagen has three criteria: stability of the institutions providing democracy, existence
of a functioning market economy and the capacity to cope with competitive pressure and market forces within
the Union and acceptance of the Community Acquis.
22
M.Lavigne, ‘Conditions for Accession to the EU’, No.3, 1998, Comparative Economic Studies (Association
for Comparative Economic Studies) 1998, p. 38 -57 , p.40.
23
Treaty on the European Union, Article 49, Para. 1.
24
Treaty on the European Union, Article 49, Para. 2.
25
Treaty on the European Union, Article 50, Para. 2.
26
A. Lazowski. ‘How to withdraw from the European Union? Confronting hard reality’, p.2.
27
A. Biondi (Et Al). EU Law after Lisbon, p. 151.
28
A. Lazowski. ‘How to withdraw from the European Union? Confronting hard reality’, p. 2: As already
indicated the lack of substantive and institutional mechanisms may prove making legal reality of political desires
an extremely difficult task.
19
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are key to answering the question as to how ‘unilateral’ this formal unilateral right appears to
be when looking to the substance of the Article. This shall be discussed in the following
section.
2.2 Article 50(3) TEU: Time Pressures and Stumbling Blocks for a Unilateral Withdrawal
As stated, Article 50(3) TEU infers that the EU treaties will cease to apply to the seceding
State after a two-year time period. This may be extended by a unanimous agreement between
the Member State, the Commission and the Council.29 This places a great deal of pressure
upon the two parties to conclude an agreement regarding withdrawal and future relations.30
Although concluding the withdrawal agreements is not a formal legal requirement as such (as
the seceding state ultimately withdraws from after the two year time limit the EU whether or
not these agreements are concluded)31, it must not be neglected that above all else the
European Union is a supranational legal order comprising of a large number of States. The
Union of today has its foundations in the European Coal and Steel Community (ECSC),
signed in 1951,32 and for the majority of 56 years since the Treaty of Rome (formation of the
EEC), the EU has undergone ever-closer integration economically, politically, legally and
financially.33 The law of the European Union is so widespread that it permeates the every-day
life of citizens in the Union. Walking away is not as simple as sending a notification and not
looking back; the State must examine to what degree it could possibly untangle itself from
this process of integration and to what extent it will choose to have a relationship with the
Union in the future.34 A two year time period is an exceptionally short time to place on such a
difficult and substantial task.35 A number of options may be available to the seceding state
such as becoming an EEA EFTA member, forming a free trade agreement, bilateral
agreements, the creation of a customs or even completely severing all links with the Union.
Every single one of these options carries with it a number of legal implications for the
seceding state.36 Crucially, it is the legal implications of the very conditions upon which a
state negotiates with the EU for a post-secession relationship that is decisive in the manner
through which a State makes its very exit.37 Thus, from a purely theoretical, formal and literal
interpretation of this Article it is evident that yes, a member state may take the unilateral
decision to secede from the European Union by way of a unilateral right in this regard. A state
would simply send its notification to the Council, sit back and wait out the two year time
period after which the EU treaties would no longer apply.38 In practice this note purports that
such an interpretation of the formal legal requirements for secession is nothing more than
smoke and mirrors; it cannot and should not be ignored that the substantive conditions upon
which a state negotiates an exit with the Union and the legal implications this will have for the
seceding the Union are not mutually exclusive and as a consequence this places a large
question mark over the purity of the a unilateral right of withdrawal Under Article 50 TEU.39
29

Treaty on the European Union, Article 50, Para. 3.
A. Lazowski. ‘How to withdraw from the European Union? Confronting hard reality’, p.1.
31
A. Biondi (Et Al). EU Law after Lisbon, p. 149.
32
I. Bache (et al.), Politics in the European Union (3rd edition, Oxford University Press, Oxford, 2011), p.102.
33
M. Callanan, Foundations of an ever closer Union: An Irish Perspective on the Fifty Years Since the Rome
Treaty, (Institute of Public Administration, Dublin, 2007) p.1 : N. Foster, Foster on EU Law, p.16.
34
V. Miller (ed) ‘Leaving the EU’, p 10 : “withdrawal from the Union would involve the unravelling of a highly
complex skein of budgetary, legal, political, financial, commercial and personal relationships, liabilities and
obligations” (Sir David Edward, KCMG, QC, PC, FRSE).
35
J. Herbst, Vol 6 No.11 German Law Journal (2005), p.1755 - 1760, p 158.
36
A. Lazowski. ‘How to withdraw from the European Union? Confronting hard reality’, p.2.
37
Ibid. p. 2.
38
A. Biondi (Et Al). EU Law After Lisbon, p. 149.
39
J. Herbst, Vol 6 No.11 German Law Journal (2005), p.1755 - 1760, p. 1757 ‘’ the withdrawal implementation
30
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2.3 Possible Reasoning behind Article 50 TEU
One argument against a unilateral right of withdrawal pre-Lisbon is based on the opinion that
from the salient van Gend en Loos case of 196340 onward, it was recognised that the then EEC
was a new legal order.41 The aim of the Union was ever closer integration and as such the
drafters of the treaties refrained from placing an exit clause as this was not seen to embody the
essence of the Union.42 On the other hand, despite the supranational nature of the EU, it is
argued that at its core the Union is simply a collection of treaties that binds the Member
States.43 As such, the TEU and TFEU are subject to International Law, more specifically the
Vienna Convention on the Law of Treaties (Vienna Convention). This convention specifies
the rules which a party must adhere to when they seek to withdraw from a treaty when the
treaty itself does not provide for such a withdrawal and is silent on the issue.44 If the Vienna
Convention is applicable, a party has two options for withdrawal. 45 Firstly, this is achieved if
the parties intended to admit the possibility of withdrawal or that the right of withdrawal may
be adduced by the nature of the treaty itself.46 Secondly, one can observe the principle of
rebus sic stantibus where withdrawal is permitted if the terms of the treaty / the situation has
changed so fundamentally, in an unforeseeable manner, in a way that relates to essential
matters of the agreement and if the way in which a party is obliged to perform their
obligations under the treaty has been transformed.47 Strong arguments exist against why
neither of these conditions are applicable to the treaties of the Union,48 which gives rise to
uncertainty as to why the withdrawal clause has been incorporated into primary Union law
and also begs the question why Article 50 TEU seems to represent, at least theoretically, a
formal unilateral right of withdrawal.
It is clear that the exit clause of Article 50 TEU is now more in-line with the Vienna
Convention in that it now expressly allows for withdrawal.49 When taking the withdrawal
process as a whole it has already been noted that secession will require a substantial amount
of change for the seceding state that would need to undo years of integration.50 Imposing
Agreement needs to take account of the framework for the “future relationship” between the withdrawing
Member State and the EU. As it appears, the drafters of the Constitutional Treaty thus assume that some kind of
(legal) relationship will still remain between the Union and the withdrawing Member State even after the
withdrawal has come into effect’’ – this depicts the fact that the EU presupposes such a relationship with a
seceding State and a cut-off of all legal relations is not a possibility. In substance then how unilateral is this
right?
40
Case 26/62 Van Gend en Los.
41
See also Case 6/64 Costa v ENEL on the supremacy of EU Law and Case 107/77 Simmenthal: the setting
aside of national laws in conflict with EU law.
42
R. J. Friel ‘’ Providing a Constitutional Framework for Withdrawal from the EU: Article 59 of the Draft
European Constitution’, Vol. 53,No.2, The International and Comparative Law Quarterly (2004), pp. 407- 428,
p.408.
43
P. Athanassiou, ‘Withdrawal and Expulsion from the EMU & EU: Some Reflections’, European Central bank
Working Paper Series No.10 (2009), www.ecb.europa.eu/pub/pdf/scplps/ecblwp10.pdf (last visited 1st
December 2013) p.1 – 48. P. 11.
44
The Vienna Convention of the Law of Treaties, Article 42, Para. 2.
45
J. Herbst, Vol 6 No.11 German Law Journal (2005), p.1755 - 1760, p. 1756 - ‘’ the Vienna Convention on the
Law of Treaties does not provide for such a virtually unlimited withdrawal right, but rather sets forth strict
limitations for the exercise of a withdrawal right’’.
46
The Vienna Convention on the Law of Treaties, Article 59.
47
Ibid, Article 62.
48
P.
Athanassiou,
European
Central
bank
Working
Paper
Series
No.10
(2009),
www.ecb.europa.eu/pub/pdf/scplps/ecblwp10.pdf (last visited 1st December 2013) p.1 – 48. p. 15.
49
R. J. Friel, Vol. 53 No.2, The International and Comparative Law Quarterly (2004), pp. 407- 428, p.407.
50
V. Miller (editor) ‘Leaving the EU’, p. 10.
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stringent requirements on a seceding state in Article 50 akin to those found in Article 49
would seriously impair the ability of the seceding state to negotiate future relations. If, similar
to Article 49, a unanimous vote was required in order to accept the result of the withdrawal
negotiations, not to mention ratification from all other 28 States, this would create a hurdle
that would prove practically impossible to pass. 51 Unanimity is very difficult to achieve
(especially from such a large number of States) and this is the reason why QMV is now used
in a number of policy areas in the Union.52 Consequently, the fact that there are no clear cut
criteria of Article 50 TEU like that of Article 49 TEU and the Copenhagen criteria would
provide another Member State with a multitude of reasons to refuse the formulated agreement
that was negotiated with a seceding State. This is in stark contrast with a Member State’s
ability to refuse the accession of another state to the EU because such a refusal should, in
theory, rest upon a failure to fulfil the set criteria.53 If unanimous agreement was required, any
State could simply refuse to agree to the formulated withdrawal agreement and thus draw out
the process for an unlimited period of time, which would then in all probability cause the two
year time period to expire unless the requesting State agrees to an extension.54 Furthermore,
such a prolonged withdrawal period would have legal implications for the requesting State
regarding its role in the European Council while negotiations are at hand. 55 One such solution
could include creating a set of criteria for secession (bearing in mind no State has yet to
employ Article 50 TEU) in the same way as has been done regarding the accession criteria.
This would be an extremely difficult task for a number of reasons and, unfortunately, is not a
topic that this short note is able to examine.
On another note, it is important to consider that the relative ease of employing Article 50 may
have been seen by the drafters of the Article as being preferential for the Union. This is
because inclusion of an ‘exit clause’ may paradoxically represent the essence of the Union;
ever closer integration. With the expansion of the European Union from 6 states in 1957 to 28
States in 2013, it is clear that closer integration becomes difficult when dealing with such a
large number of states. 56 While QMV has sped up many of the Union processes, 57 the fact
remains that a particularly influential State, such as the UK, may take a more
intergovernmental approach and block proceedings and be successful in its aim to prevent
further integration. 58 A recent example of UK opposition, along with other powerful Member
States such as France (also supported by Hungary, the Czech Republic and Sweden), is with
regards to the introduction of the new Data Protection Regulation (DPR). The aim of the
opposition is to delay the Regulation in the hopes that it shall instead take the form of a
Directive, which will of course not be directly applicable to the Member States but shall
51

I. Bache (et al.), Politics in the European Union, p.128: The empty chair crisis depicts the power of a state
when a unanimous vote is required.
52
Ibid, p.154: ‘’QMV was designed to significantly speed up decision making by reducing substantially the
areas in which individual states could reject the process by using their veto’’.
53
Ibid, p.531 & 533 ‘’France used its veto & unilaterally blocked UK admission. This is no longer a possibility
and States are granted entry once the required conditions are fulfilled, as was the case with Romania and
Bulgaria which were accepted once they satisfied the basic criteria’’.
54
Treaty on the European Union, Article 50, Para. 3.
55
Treaty on the European Union, Article 50, Para. 2. and Treaty on the Functioning of the European Union,
Article 218 : This point is further elaborated below, in paragraph ‘’The legal effect of withdrawal arrangements:
Article 218 TFEU.’’
56
R. J. Friel, Vol.27: 590 Fordham International Law Journal, p. 451: ‘’ …deep divisions between the United
Kingdom, France, and Germany also give cause for concern. As the Union moves closer towards integration
between States that have fundamentally different global outlooks, the internal tensions that will naturally arise
may provide insurmountable problems to a Member State.
57
I. Bache (et al.), Politics in the European Union, p.154 & 213 – 214: the expansion of QMV in Lisbon into
other policy areas.
58
R. J. Friel, Vol.27: 590 Fordham International Law Journal, p. 591-592.
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instead require transposition. The DPR is seen as being “essential for the stability and growth
of the Digital Single Market”.59 If such historically oppositional Member States, such as the
UK, have the opportunity to withdraw from the Union this can aid the EU in achieving closer
integration and consensus among the Member States.60 Such consideration leads to a number
of questions, which again unfortunately this note cannot address, as to whether the Union may
have the ability to force a Member State to withdraw or at the very least can indirectly
pressure a State to undergo ‘voluntary’ secession from the Union.61

3. Legal Implications of Secession from the European Union
With the pending referendum in 2016 for British withdrawal from the European Union,62 the
UK provides an excellent example upon which one may theorise as to the legal implications
of a Member State seceding from the Union. The United Kingdom has had ever the stormy
relationship with the European Union; this is manifest from events such a withdrawal
referendum in 197463 and the prominent role played by the British Prime Minister Margaret
Thatcher, the Iron Lady, in souring UK – EU relations and who today is recognised as the
epitome of modem day British Euro-scepticism.64 In order to achieve some guidance one may
look the backward in the history of the EU to when a number of territories have seceded from
the EU, Greenland being one such territory. It could be presumed that perhaps the secession
of these territories may shed some light upon what legal implications could ensure for a
British withdrawal. Such hopes would unfortunately be unfounded. The UK is very unlike
Greenland for a number of reasons, such as the status of Greenland’s autonomous relationship
with Denmark, and it is these differences make it a poor example when theorising as the
possible outcomes of withdrawal.65 Consequently, when attempting to discern the legal
implications of such a withdrawal, the considerations will as such be a purely theoretical
exercise (from an EU perspective); although, it is possible to glean some possible implications
by looking at alternatives to EU memberships and by observing the effects that may transpire
regarding national law after a secession.
3.1 The Legal Effect of Withdrawal Arrangements: Article 218 TFEU& Article 50(4) TEU
59

EurActiv, ‘Data protection: France, UK lead rival camps at summit’, 24 th October 2013,
http://www.euractiv.com/specialreport-digital-single-mar/france-uk-lead-rival-data-camps-news-531283
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Even before the two-year time period of Article 50(3) TEU expires and a state secedes from
the EU treaties, there will be legal implications for the requesting state. As is clearly stated by
Article 50(2) TEU, countries who wish to withdraw from the Union must adhere to Article
218(3) TFEU and conduct the withdrawal negotiations as a third party. Furthermore, the
Member State shall not be permitted to partake in discussions of the European Council or the
Council.66 The legal implication alone of being unable to partake in the European Council is
significant. The UK may continue to play its usual role in the every-day business of the Union
during the two year time period but will not have any right in the decisions regarding its own
withdrawal and will no longer be permitted to discussions of the European Council, which is
comprised of the heads of the Member States. As the executive (at least a substantial part of)
the European Council plays a key role through influencing the political direction of the Union
and through setting the policy agenda effects policy decisions.67 It is apparent that the
European Council’s discussions carry great weight; it can, for example, be observed from the
meeting of 2nd February 2013 that an agreement (amongst others) was reached on the
Multiannual Financial Framework (MFF) for 2014-2020 (the MMF has a substantial role in
influencing the Union’s budget).68 Historically, the United Kingdom has vehemently
defended its right to play a role in the agreements concluded by the Council, a prime example
being Margaret Thatcher using such powers to block EU policy in order to attain a British
Rebate.69 In more recent times the UK has used its position in the European Council to object
to the new Data Protection Regulation, as mentioned previously. Through its position on the
European Council, the UK may be successful in pushing the date for these new rules from earl
2014 to 2015.70 Denying the UK their powerful position in these discussions would be a
major blow and while the UK would simply need to endure such an exclusion for two years,
the fact remains that it will be required to silently continue adhering to EU law and policy
decisions (made without its say / approval) for the remainder of its duration with the Union.71
This will have legal implications for the National Law of a withdrawing state, as shall be
observed below.
3.2 The Legal Effect of Withdrawal Arrangements: An EEA, EFTA Membership?
When looking forward to future relations with the European Union, a Member State must
consider what form these relations shall take. There are a number of options that may be
chosen but this note shall focus on the legal implications of EEA, EFTA membership. The
European Economic Area (EEA) was created in 1994 between the European Union and the
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members of the European Free Trade Agreement (EFTA). 72 Simply put its purpose was to
allow members of the EFTA to become members of the Internal Market but without
becoming members of the EU. Significantly, the members of the EFTA which agreed to EEA
membership were required to adopt all EU legislation regarding the Internal Market. 73 If the
UK would choose to become a member of the EFTA and then the EEA (provided they
successfully negotiate such an agreement with the EEA & EFTA & EU)74 they would no
longer fall under the jurisdiction of the European Court of Justice (ECJ) and would be
prohibited constitutionally from accepting direct decisions from either the ECJ or the
Commission. This does not mean that there are no counter balancing EFTA institutions whose
aim is to mirror the Union bodies.75 However, decisions taken in the EFTA are done so by
consensus and not by the QMV procedure that the Union employs. 76 While this appears to
grant Britain more power to make its own decisions as it may not be overruled by the
majority. This perception is misleading and is most certainly not the case. The EEA members
are bound by all of the ECJ case law up until the point that the EEA treaty was signed. This
means that the UK does not escape from the application of the Court case law previous to
1994.77 In addition to this, the EEA EFTA states have no say in the decision making process
in the European Union and their influence on this process is non-existent. The Union is
required, as per the EEA agreement, to consult EEA, EFTA experts at certain stages before
legislation is adopted but has no obligation to consult EEA member states themselves. As
mentioned previously, the EEA members are required to adopt new EU legislation so that it
will come into force at the same time as in the EU.78 Thus, countries such as the UK who
could withdraw from the EU and join the EFTA, EEA would be stripping themselves of any
power that they once employed in the decision making process and would be accepting the
role of the silent, subservient member, which is not a role Britain is willing to play. 79 This is
quite ironic as much of Britain’s euro-scepticism is born from the perception that the Union
has accrued too many competences and the UK no longer wishes to labour under its
command. As a result of EEA EFTA membership, the UK would ultimately be handing the
Union the power to act without recourse.
3.3 Legal Implications on National & Union Law
The Community Acquis has grown exponentially and has had a marked effect on national
bodies of law.80 The obligation to adhere to these laws will cease to exist for the UK but the
laws themselves will not. A fine illustration of this is the Working Time Directive, which has
72
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been quite controversial from its conception and the British government has chaffed against
the transposition of this Directive in national law.81 Ironically, even if the UK were to
withdraw from the EU they would be required continue to adhere to the directive if they
attained membership of the EEA.82 Even if EEA membership were not achieved, this directive
would remain as applicable law in the UK until the Parliament would choose to strike it down
and such a decision to amend British employment law would not be without its quandaries.83
Furthermore, when considering the impact of the disapplication of community acquis, one
must consider the fact that the trade agreements that the UK availed of while an EU Member
would need to be renegotiated with third countries (and these agreements number in the
hundreds). There is also the question of the Common Agricultural Policy and the Common
Fisheries Policy that will no longer apply to the UK.84 Additionally, if one considers that the
UK may choose the Swiss option of bilateral agreements with the EU, there is no requirement
for the conclusion of the free movement of persons between the seceding State and the Union
(unlike in the EEA EFTA scenario).85 The UK would be fully entitled to decide upon the
restrictions it would wish to place upon immigrants and this provides another good example
of an area through which the UK would be required to change its national laws; this would
also have legal implications regarding the rights of UK nationals. 86 Clearly, the withdrawal
negotiations will play a key role in determining the extent of these legal implications but what
is indisputable is that the effect of withdrawal will in any case be transformative for the
national law of the seceding state. On the other side of the coin, the secession of a Member
State will have implications for the European Union. Primary EU law consists of the treaties
and annexed protocols.87 If a state were to withdraw from the Union it would be necessary to
amend any provisions related to the departed State.88 It is important to note that the previous
considerations do not even take into account the effect that this would have for the Union
Institutions. What would happen, for example, to British members of the Commission? How
would British employees in the Union be affected? Nonetheless, while the legal implications
for the EU would not come close to the ramifications of secession on national law, it is still
important to note that primary EU will be affected.

4. Conclusions
When answering the question as to whether Article 50 TEU grants a Member State a
unilateral right of withdrawal from the European Union, the answer will depend on whether
one looks at this question from a formal or substantive viewpoint. It has been determined that
in a formal context there is a unilateral right of withdrawal and this becomes all the more
apparent upon considering the Article in view of the Copenhagen criteria on accession to the
Union along with Article 49 TEU. Nonetheless, as this note has argued, the answer from a
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substantive and practical point of view is quite the opposite. As Herbst purports, the Union
presupposes that the seceding State and the Union will continue to have some sort of legal
relationship with the EU. In addition to this, the negotiated agreement will be decisive in
deciding the conditions under which the State will withdraw. The State may find itself in a
situation where it will not have such a unilateral right to decide on these terms. Even if there
are no formal legal requirements to conclude an agreement, the reality is that after decades of
integration it will be in the best interests of a withdrawing state (financially, politically,
economically and even legally) to come to a beneficial agreement and this will be pressured
by the two year time limit (unless the Member State can agree upon an extension with the
European Council). However, it is important not to disregard this formal unilateral right as
being irrelevant. If the drafters of the Article were to impose such stringent requirements for
withdrawal similar to that of accession, this would make secession virtually impossible. This
note has argued that a formal unilateral right of withdrawal is necessary so that a State would
in fact have the possibility to withdraw. This is not to say that there is no room for the
formulation of some criteria that would aid the secession process. Additionally, it may be in
the best interests of the EU to allow a disgruntled State to withdraw. Now that the number of
EU Members States has grown to 28 in 2013, consensus is difficult to achieve. While QMV
has circumvented this issue to some extent it is clear that States, such as the UK and France,
continue to disturb EU policy making. This note purports the theory that secession, instead of
going against the essence of the Union, will in fact further the Union goal of ever further and
deeper integration. It cannot be disputed that consensus will be easier to achieve with less
States; the removal of historically oppositional States such as the UK would make policy
decisions in the European Council a much easier process. In conclusion, the legal implications
of a State’s secession will rest upon the withdrawal negotiations concluded between the
withdrawing State and the EU institutions. A number of options are available but routes such
as an EEA, EFTA membership may cause more problems than it would solve for a
withdrawing State. At the very least the Member State would have a say in the decision
making in the Union rather than subservient obedience to EU law as a member of the EEA.
Countries such as the UK seek to leave the Union as a result of opinions such as the EU
accruing to itself too many competences. How ironic it would be for the UK to withdraw and
then obediently follow EU law with no say in the matter. In turn the legal implications for a
seceding State will be immense regardless of what form future relations with the Union will
take and likewise, although to a lesser degree in comparison, Union law will also be affected.
This note ends with an eye to the future and in anticipation of the events that could unfold
should the United Kingdom vote Yes in the 2017 referendum.
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THE CAMERON SPEECH: WITHDRAWAL FROM THE EU
Mathijs Duyx

1. Introduction
For more than fifty years, the European Union has been growing.1 What started as a small
international organization with six members, today has 28 Member States. The EU achieved
many of its goals on the European continent, but nowadays the discussion about the future of
Europe does not seem to be as bright anymore as it once was. Citizens in many European
countries feel like the EU is an undemocratic organization lacking the transparency it needs.
This feeling affects the way the EU is perceived in a negative way, which in turn affects the
growing popularity of euro scepticism and euro sceptic political parties. Those are the exact
parties that demand a serious review of the EU's competences and more severely, the
withdrawing of their respective Member States from the Union. The latter did not seem
possible for a long time and only very recently has it been given an official place in the Treaty
of the European Union.2 Even though there is now an official procedure for withdrawing from
the Union, it has never been done before. This means that no one knows exactly how the
procedure will play out and what the long lasting legal effects may be.
In this essay, I will therefore take a look at when and how a Member State can withdraw itself
from the EU and perhaps more importantly, what the consequences would be.
Firstly, a brief overview of the history of withdrawal from the EU will be provided. Can cases
such as the Greenland withdrawal serve as a proper comparator? Secondly, a closer look at
the legal conditions under which it is possible to withdraw from the Union will be taken. This
includes an analysis of Article 50 TEU and comparing this article with the ascension
procedure of Article 49 TEU. Thirdly, the legal implications for the withdrawing Member
State will be described. A Member State that leaves the Union will be affected in a great way,
both on a national and international level. Fourthly, the political implications for leaving the
Union will be looked at. This essay focuses on the legal aspects of withdrawing, but this
inevitably mixes with political aspects. Fifthly, a practical case will be examined, that of the
UK referendum about membership of the EU. The UK is the first Member State to announce
that a referendum will be held about the membership, how will this work out for the UK?
Then, a brief examination of other ways to (un)willingly leave the Union will be made. This
will be followed by a conclusion in which I present the results of the speculative analysis.

2. A Brief History of EU withdrawal
Before the Lisbon Treaty, the EU treaties were completely silent on the possibility of
withdrawal from the EU. The possibility of withdrawing from the EU was one that was
seldom considered. After all, it makes little sense to withdraw from an organization that
brought lasting peace to most of the European continent and economic prosperity for its
members. Still, not everyone believed that there would be no possibility to withdraw from the
Union. With the treaties being silent on the matter, perhaps the most relevant document was
the Vienna Convention on the Law of Treaties.3 This treaty specifies two possibilities for
1
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unilateral withdrawal from an international treaty which is silent on withdrawing. In Article
56 of the Vienna Convention, it is stated that a State cannot withdraw from treaties that do not
give the possibility to do so unless the nature of the treaty implies a right of withdrawal or the
members intended this right. A second option is given in Article 62 of the Vienna Convention
where a fundamental change of circumstances can give grounds for withdrawal from a treaty.
In that case, the fundamental change must constitute an essential basis of the consent of the
parties to be bound by the treaty and the effect of the change must radically transform the
party's obligations.
It seems unlikely though that these two situations were applicable to the EU. It could,
perhaps, therefore be argued that, since the EU treaties were silent on withdrawal and
unilateral withdrawal under international law seemed highly unlikely to be possible, once a
Member State joined the EU, withdrawal was not an option.4 The exception to this would
obviously be a negotiated withdrawal which is, in theory, always possible.5
This view is further supported by the European Court of Justice in the Costa v ENEL case6
where the European Court of Justice7 stated in their famous quote that the Member States
'created a Community of unlimited duration and the transfer by the States from their domestic
legal system to the Community legal system of the rights and obligations arising under the
Treaty carries with it a permanent limitation of their sovereign rights.'
Never before has a Member State of the EU left the Union, therefore there is no situation that
can be referred to as a guideline. In the past there have been a few occasions of parts of
Member States leaving the Union, but none of those seem to give any proper legal
comparator. In 1962, Algeria regained independence from France. Before, it was an integral
part of France and thus of the Union. However, the Rome Treaty had only been in effect for a
few years so the legal implications were very small,8 especially considering the fact that
France itself remained part of the Union. Years later in 1979 Greenland left the European
Community to avoid the EU's strict fishing policies. This is once again gave little legal ground
to build on.9 Greenland was, and still is, part of Denmark and therefore still represented in the
EU through Denmark. Not to mention that it is still to a large extent bound by the treaties
through their status as overseas countries and territories. In the end, neither of these cases
provide any guidance to withdrawal from the EU and the relationship between the
withdrawing state and the EU.
Whether EU withdrawal was actually possible or not, is something we will never know. There
seem to be few legal grounds to support the idea, nor was there any precedent. However,
politically speaking enough pressure from a Member State might very well have been
sufficient.

3. The Legal Conditions for Withdrawal from the Union
Since the Lisbon Treaty, Member States have the possibility to withdraw from the European
Union.10 The procedure thereof is explained in Article 50 TEU. It is difficult to fully
4
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comprehend which legal effects the provision might compass since the provision has never
been used by any Member State. Paragraph 1 of Article 50 TEU states that: 'Any Member
State may decide to withdraw from the Union in accordance with its own constitutional
requirements.'
Paragraph 2 then continues and explains what the withdrawing Member State needs to do. It
firstly needs to notify the European Council of its intentions. The European Council shall then
provide guidelines which the Union shall use to negotiate an exit agreement with the Member
State. This agreement needs to be in accordance with Article 218 paragraph 3 Treaty on the
Functioning of the European Union, which basically says that the negotiations are to be
treated as negotiations with a third, non-EU, country. 11 It is then the Council that shall
conclude the withdrawal, acting by qualified majority, after obtaining the consent of the
European Parliament. Paragraph 3 stipulates that the European Treaties shall cease to apply
for the withdrawing Member State either from the date of entry into force of the withdrawal
agreement or, if there is no such agreement, two years after the notification as referred to in
Paragraph 2.
This implies a strong unilateral right of withdrawal.12 The treaty speaks of negotiations with
the Union to arrange for a Member State's exit but it states at the same time that if the
negotiations fail the Member State will still be able to withdraw once two years have passed.
Furthermore, according to Paragraph 1, a Member State only needs to take into account its
own constitutional requirements. This is remarkable to say the least, since the conditions for
joining the Union require the exact opposite; namely consent and approval of all parties
involved.13 If negotiations about withdrawing would fail the legal implications for the
withdrawing Member State would be severe. This will be expanded upon in the following
paragraph.
Why the Treaty of Lisbon adopted such a unilateral approach to withdrawal, when for the
accession to the Union there are strict consensual rules, is not completely clear. Article 49
TEU states, for example, that the Council has to act unanimously after consulting the
Commission and obtaining consent of the European Parliament.14 The treaty of accession to
the EU is an agreement between the Member States and the applicant state and has to be
ratified by all of them in order to enter into force. This is clearly a procedure that is much
heavier and takes much longer to complete than the withdrawal procedure. It is strange that
the Treaty of Lisbon provides for a provision that gives so much power to the withdrawing
Member State because it seems to go against the purpose of the Union that Member States can
even leave the Union.15 Then it seems most of all strange that Member States gain a unilateral
right of withdrawal.16 Perhaps the most logical and practical explanation for that would be
that it is, politically speaking, very undesirable to have a Member State in the Union that no
longer wants to be part of the Union.17
What becomes very clear from the text of the Article, is that it does not merely provide for a
way to exit the Union, it also provides for a way to set up future relations with the Union. The
exit agreement will have to contain a framework that sets up to what extent the exiting
Member State will still be involved in the European Union. More on the legal implications
will follow in the next paragraph.
11
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4. The Legal Implications for the Withdrawing Member State
For the Member State leaving the Union, withdrawing will have severe and possibly
unforeseen legal implications. EU Law affects the State and everyone who lives in it, often in
a direct way. If this were to be taken away a lot of things will have to change for that country.
The legal implications would affect both the internal legal order of the withdrawing Member
State and the way that country operates on an international level.18
Probably one of the first things that come to mind for a country that has exited the Union is
the big legal gap where Union law used to regulate. The fact that the EU has exclusive powers
in certain areas means that it has made laws and institutions to carry out those laws. Both are
now no longer available for the State that left.19 EU regulations with direct effect will cease to
apply and national laws will have to be made to fill this gap. This is related to another
problem. A lot of EU law comes in the form of Directives and has been made into national
law. This national law will remain in effect even after the Member State has left. However,
the question is whether this is a desired effect. Any national laws based on EU Directives that
are seen as unwanted will have to be changed.20 The exiting State will also have to create new
institutions and national policies to replace the ones of the EU.21 Another issue that would
directly affect the nationals of a leaving State is the currency problem. If the leaving State is
part of the Euro zone it will have to make a new, or go back to the old, national currency.22
It can be assumed that few Member States would want to leave the European Union
completely. This means that it will have to decide in how far it still wants to be involved in
the EU. If a State still wants to be part of the Internal Market it will have to negotiate its
position in the European Economic Area.23 Also, in other fields of cooperation that take place
within the Union, the exiting Member State will have to determine its place. There are plenty
of cross-border EU policies that might still be advantageous to be part of. For example,
cooperation in the fields of cross border crime.24
From an EU perspective this might lead to an undesirable situation. When the country was
still part of the EU it was bound by all the treaties. Now, it basically has a free choice in
which treaties and provisions it still wants to be part of, as long as this is negotiated with the
EU. This gives the country the possibility to choose to remain part of all the policies that
remain beneficial to it while getting rid of all the negative obligations, insofar as the EU
agrees.
Lastly, the relations of a State with non-EU countries would be directly affected. The EU has
negotiated treaties and (trade) agreements with a large number of non-EU countries.25 These
agreements directly affect all members of the EU. However, if a country is no longer part of
the EU it is no longer bound by these agreements. This means that the country will have to
renegotiate any agreements it still wishes to be part of. Without the trade power of the
European Union to back its negotiations the State could very well be left with an agreement
that is not as profitable as the one the Union had negotiated. The political implications of
leaving the Union will be discussed later.
18

Lazowski, 'How to withdraw from the European Union?', Centre for European Policies Commentary (2013)
pp. 3-4.
19
Nicolaides, 20 Maastricht Journal of European and Comparative Law 2 (2013), pp. 213-215.
20
Ibid.
21
Nicolaides, 20 Maastricht Journal of European and Comparative Law 2 (2013), p. 216
22
Ibid.
23
Tatham, in A. Biondi et al, EU Law after Lisbon, p. 153.
24
Lazowski, Centre for European Policies Commentary (2013) p 3.
25
See: EU Position in World Trade, European Commission (2013), <http://ec.europa.eu/trade/policy/euposition-in-world-trade/> and Lazowski, Centre for European Policies Commentary (2013) p 4.

22

5. The Political Implications for the Withdrawing Member State
At present time it is rather difficult to determine the extent of the political implications for the
withdrawing Member State. However, it can be safe to assume that the international status of
a country that leaves the EU would be weakened. As stated above, the EU is an economic and
political force to be reckoned with. If a Member State were to lose that status, it remains to be
seen how the rest of the world will react to that.
It is in the EU's best interest to not lose any Member States, and many of its members
recognize this. Thus if one country leaves the Union the others will most likely not be very
happy with this. This can already be seen in the German and French responses to Britain's
announcement of a referendum, which will be discussed more in depth in the next part.26
The essence of leaving the Union is perhaps best captivated in a quote from Herman van
Rompuy, President of the European Council, in a speech about the complexities of leaving the
EU on 28 February 2013:27
“... leaving the club altogether, as a few advocate, is legally possible - we have an 'exit clause'
- but it's not a matter of just walking out. It would be legally and politically a most
complicated and unpractical affair. Just think of a divorce after forty years of marriage...
Leaving is an act of free will, and perfectly legitimate, but it doesn't come for free.”
This quote explains that, even though it is legally speaking possible to leave the Union,
politically speaking this will not come for free. The EU will be very unwilling to let a
Member State leave. This is something that a withdrawing Member State will have to take
into account. They might want to negotiate their position after leaving the EU. However, the
EU might not be so willing to easily give in to the withdrawing State's demands. It goes
beyond the scope of this paper to expand upon the political implications any further.

6. The UK: A Referendum
What was once considered as something that was very unlikely to happen, has today become
reality. A Member State of the EU has expressed its intention towards a possible withdrawal
from the Union. The United Kingdom's Prime Minister, David Cameron, promised a
referendum on British membership of the EU sometime after the UK general elections, but in
2017 at the latest. It is not the first time euro sceptics in the UK expressed their wishes of
leaving the Union. In 1975, the UK government organised a similar referendum which asked
the question: 'Do you think the UK should stay in the European Community?' The outcome of
the referendum was positive, with 67.2% of the turnout voting in favour of remaining inside
the EC.28
The Prime Minister's announcement in early 2013 followed a long lasting call for another
referendum about membership. Political pressure from the UK Independence Party and from
within his own Conservative Party had been growing for a longer period of time. In his speech
Cameron remarked the following:
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Disillusionment with the EU it at an all-time high and simply asking the British People to
carry on accepting a European settlement over which they have had little choice was likely to
accelerate calls for the UK to leave.29
This statement about the British perception of the EU is perhaps true for more countries than
just Britain. Cameron himself has expressed his desire to stay within the Union, but also
recognizes the issue at stake. The consequences of the UK leaving the EU would be big for
both sides. The UK is one of the largest Member States of the EU. Still, without the EU they
are overshadowed by the power of the Union. Especially by France and Germany who have
reacted quite strongly against the announcement. Both countries state that 'Cherry picking is
not an option for the UK.'30, implying that they will not simply let the UK negotiate their
membership on a choice-by-choice basis. The spokesperson of the European Commission
simply stated that: 'The Commission welcomes that David Cameron wants Britain to remain
in the EU. It is very much in the EU's interest and UK's interest that they remain an active
member.'31 The Commission remained silent on the possible outcome of the referendum.
One of the more interesting questions is what would happen with the UK after it left the EU.
If the UK, for example, would remain in the European Economic Area, it would still need to
implement all the EU law regarding the internal market but it would have no influence in the
formation of these laws. 32 This would effectively put the UK in the same position as Norway,
Iceland and Lichtenstein. If the UK were to opt for a Swiss model the end result would be the
same. The UK has huge economic benefits from staying within the internal market, so it
would be in their best interest to remain in the EEA.33 There are numerous other fields in
which the UK would be affected, too many to discuss within the scope of this paper. The
question for the UK to answer is whether it is worth giving up control over EU law making in
favour of more control in other fields.

7. Other Ways for a State to (Un)willingly Leave the EU
Now that the principle of withdrawal from the EU has been extensively discussed, it is
perhaps interesting to take a brief look at two other principles that are closely related to
withdrawing. Those are the ideas of involuntary suspension from the EU and the breakup of a
Member State. The latter might become especially relevant very soon, taking into account the
Scottish referendum on independence from the UK.
At present time, suspension from the EU is the only way for the EU to act against Member
States that are constantly breaching the EU's founding values. A member cannot be expulsed
from the Union on any grounds, there is simply no legal base to provide for such action.
Article 7 TEU provides for the suspension of certain rights Member States enjoy if the
European Council determines the existence of a serious and persistent breach by a Member
State of the values from Article 2 TEU. These are values such as human dignity, democracy
and the rule of law. This procedure requires a proposal of at least one-third of the Member
States, unanimity in the European Council, and consent of the European Parliament. This
procedure has never been used by the EU.
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The breakup of a Member State, on the other hand, has happened before. As explained before
Algeria, then an integral territory of France, became independent. However, Algeria did not
want to become a part of the EU nor was that even possible. For France, nothing changed. 34
What then, if a Member State were to break up in different countries that all wanted to be part
of the European Union. This theoretical question is perhaps best discussed using the example
of Scotland. In 2014 Scotland will hold a referendum voting on whether or not Scotland will
become independent from the UK. If we assume a yes vote in this situation, this will result in
an unprecedented situation. The UK will still be a part of the EU but there will all of a sudden
be another country that was already in the EU but is now independent and thus not
automatically part of the EU anymore. Must Scotland then simply use the Article 49 TEU
procedure and file an application for membership? Opinions on this matter seem to differ
greatly. Very recently the Scottish National Party claimed that Scotland could negotiate its
position as an EU Member State from within, seeing as its part of Britain and thus already of
the EU. However, the Spanish Prime Minister Rajoy said the opposite and claimed that
Scotland would have to negotiate as if it is an outside state.35
Thus there does not seem to be any other way to leave the Union. If a Member State breaks up
in smaller countries those countries will have to negotiate their position, either from within or
from outside the Union. Under no circumstances will a state have to worry about getting
expulsed from the Union. Although, their rights can be severely limited by the European
Council.

8. Conclusion
Withdrawing from the EU might appear to be an easier affair than joining the EU. Legally
speaking, the requirements are clear and set out in Article 50 TEU. However, leaving the
Union has legal, political and economic effects that probably reach further than anyone can
fully predict at this time. It is because no Member State has ever left the Union before, that
the full scope of withdrawing from the Union is, at this time, unclear. Therefore, all that can
be done is speculate about how the procedure will work out and what the effects will be. In
the end it will probably mainly be a political game of bargaining. Both the EU and the
withdrawing Member State will have to make concessions in certain areas. It cannot be
doubted though, that the EU will not be pleased by any Member State trying to leave the
Union. That is one of the reasons that might make negotiating an incredible lengthy and
complex procedure. Some form of involvement in the EU after withdrawal seems impossible
to avoid, and is more importantly probably undesirable. Whether a Member State should leave
the Union in the first place, is a whole different question. After all, why would a State want to
leave an organization that brings economic prosperity, peace, and internationalization to
Europe?
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THE COMPETENCE DEBATE: IF THE EXISTING DIVISION OF COMPETENCES
BETWEEN THE EUROPEAN UNION AND THE MEMBER STATES IS TO BE
ALTERED THEN BY WHAT MEANS SHOULD THIS BE ACHIEVED?
Sofie Siivola

1. Introduction
The Treaty of Lisbon presented the first clarification on the division of competences between
the European Union and its Member States. It introduced an enumerated classification
between three types of competence, exclusive, shared and supporting competences. The
transparency which is thus created enables the application of the fundamental principles
relating to the control and exercise of these competences. Due to the principal of conferral, as
enclosed in article 5(2) TEU, the EU can only act within the limits of power assigned to it.
Therefore the issue of the competence creep cannot be addressed from a perspective which
views its cause as the Member States direct loss of sovereignty, unwillingly relinquished to
the Union. In reality, the opposite is true. The current competences of the union stem from
the Members choosing to redefine the scope of EU competence, demonstrated by their
acceptance of the subsequent legislation which expanded these articles. In addition, the
jurisprudence of Union courts and decisions taken by the institutions upon the manner in
which to construe, arrange and rank the power accorded to EU further outline the balance of
power.1
It then originates from this same logic of conferral, Member states should be able to decide to
devolve these same competences to their own sphere of influence when it appears to be for
the benefit of1 Union functioning. The question on the lips of the Member states leaders
remains; if it is decided that the existing division of competences must be altered, how should
this be brought about? This paper will consider the options for devolution of the EU’s
competences, most prominently those ideas put forward by the national governments of the
Netherlands and the United Kingdom. With regard to the structure of this paper, I begin by
describing and evaluating the various amendment procedures provided for in the Treaties of
the European Union. Thereafter, I will consider the alternatives to treaty reform, specifically
the option of legislating on competences on a case by case basis, the severe resection of article
352 TFEU, enhanced ex-ante impact evaluations and increased ex-post review of Union law
and finish by evaluating such methods.
In my conclusion I cover the reasons why I do not concur to the view regarding amendment as
a necessary solution to safeguarding Member State competences, but instead advocate “soft
law” measures, such as ex ante assessments, as a superior alternative.
This paper does not delve into the reasoning why competences should or should not be
transferred, nor does it comment on which areas should be altered , for the topic is of such an
extensive nature , it is felt that both aspects cannot be covered to a suitable degree in one
essay. Instead, the focus remains on the technical means of bringing about change, ranging
from the more radical alteration of the European Union’s founding treaties to the more
passive means of subsidiary review.
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2. Treaty Amendment Procedures
For the European Union to be able to adapt itself to the new challenges each era poses, there
must be effective procedures for revising the founding treaties. The Lisbon Treaty amended
the revision procedures for the EU treaties, namely article 48TEU created a novel method for
treaty reform preceding eventual intergovernmental conferences and national ratification.2
Before the adoption of the Lisbon treaty, a singular procedure could be utilized for this
purpose, which required an Intergovernmental Conference to be convened on a compulsory
basis.3 Under the current scheme, a choice between four procedures is possible, two of which
are best suited for the devolution of competences from the Union back to the Member States.4
These procedures are the ordinary revision procedure and the simplified revision procedure.
Although the Lisbon treaty did simplify the revision procedure, all three procedures must be
adopted by unanimous agreement, which of course in a Union of twenty eight Member States
is a laborious task.5
After David Cameron announced his wishes for redefining the relationship between Britain
and the EU, he utilized the Dutch and German topical discussions, as evidence of support for
his pursuit.6 However, He chose not to disclose the fact that German discussions stem from a
country-wide debate on federalism, while the UK’s proposition of a competences review is
inspired by parliamentary sovereignty and a repatriation of British power. 7 Another diverging
view is presented by the accidental leaking of a memorandum from the Dutch government to
the members of its parliament. While advocating the need to end the Union’s ‘creeping
competences’8 it stood firm against the possibility of any treaty changes. The conclusion to
be drawn, views the campaign for devolution not as a purely Eurosceptic crusade, but as a
problem for which the opinions upon the best substantive solutions diverge .These
discrepancies highlight the utopia of reaching a unanimous decision, which of course is
necessary for revising the treaties.
This view was supported by president of the commission, José Manuel Barroso, stating that
any fundamental discussion on the renationalization of EU competence ‘was doomed to
failure’.9 He rationalized this statement by referring to the complications necessary treaty
revisions would be marred by, as revision necessitates unanimity, anticipating other European
leaders would veto any British proposals for limiting the EUs existing competences is not
unreasonable.10 One should remember that as President of the Commission, Barosso will
attempt to safeguard the existing powers of the Union, which inadvertently influence his
2
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attitude of opposing against treaty revision. However, it is due to this position within the
Union, he is perhaps able to offer a more reasoned insight into the procedural workings,
intimate knowledge indicating which Members are likely to oppose one another in treaty
negotiations.
2.1 The Ordinary Revision Procedure
The ordinary revision procedure (ORP)11 can be viewed as the norm for treaty modification,
whereas the simplified revision procedure is restricted to reforms which do not increase EU
competences and are limited to part three of the TFEU, protecting Union policies and internal
actions.12 The ORP applies to two broad categories of treaty change, prominent treaty change,
where a significant reform of the EU treaties is required and cases where a smaller reform is
proposed, but where the simplified revision procedure is not available due to the nature or
scope of the proposal.13 If a proposed amendment involves a significant loss of Union powers,
it would diverge from the text of the Convention on the Future of Europe which fashioned the
Lisbon treaty, therefore falling within the first category of ORP. In fact, since the various
categories of competence are listed in articles 3, 4 and 5 of the TFEU, any derogation or
alteration would fall under the first category allowing the ORP to be used. However, if
considered from a different perspective, the principle of conferral is explicitly mentioned in
article 5(2)TEU, thus applying the same logic would lead to the rationalization that this
should be revocable by the states.
If alterations are to be primarily technical, or if the nature of the reform is considered
controversial, the latter category applies.14 It would thus be useful to utilize the ORP as a tool
for reallocating competences since some member states, such as the Netherlands, would
prefer not to convene a Convention .The Dutch might be placed in an obstinate position, due
to their refusal to contemplate treaty changes and would involuntary concede to a
restructuring option viewed as the only political compromise available, an option which
would only be adopted through this procedure.15
The ORP necessitates a proposal to be presented to the Council, which in turn submits it to
the European Council while notifying National Parliaments. Although it cannot be said
national parliaments have an official character in the process, notification of the proposal
allows them to begin the evaluating of the scheme.16 After the Commission has consulted the
European Parliament, the European Council votes on the proposal. If a simple majority is
reached, a Convention consisting of the heads of the national governments, delegations from
Commission, national parliaments and the European Parliament is assembled. During such a
convention, the proposal is scrutinized in view of adopting a recommendation.
Another option is for the European Council to choose not to assemble a Convention, instead
defining the terms of the recommendation after consulting the European Parliament.17 The
recommendation outlines the amendments, which are debated at a subsequent
intergovernmental conference, comprising of representatives of the national governments. It is
here where the final version of the amendments are agreed upon and later the proposal once
11
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adopted is submitted to the Member States, whom ratify it according to national
constitutional requirements.18
When conventions are used in the ORP, Member States domination of the treaty negotiations
is alleviated, since delegations from national parliaments, the European Parliament and the
Commission are equally present at treaty consultations. Member States retain control, since
their agreement is required for the final version of treaty amendment, but in reality they are
granted a version pre-authorized by the Commission. Deviation from the amendments in the
form as drafted by a convention, would undermine the use of conventions in general and
would provoke political resistance from the European Parliament and the Commission, but
article 48 TEU does not require the intergovernmental conference to accept the
recommendations drafted by a Convention, thus in theory the Member states could adopt a
version which is more in line with their polices.19
Therefore it can be deducted that using a convention through the ORP increases the
legitimacy and accountability of the European Union as a whole, since it shortens the lines of
accountability from the citizens to their representatives at the EU level, through the
participation of national and European parliamentarians. Conventions increase the publicity of
the EU treaty-making process and since the Union is intended to be founded on the principle
of democracy according to article 6TEU, the revision of treaties should adhere to democratic
values. Transparency is further enhanced through conventions having plenary meetings open
to the public, as well as debates broadcasted on social media.20
However this view is not shared by all, in fact Louis describes IGCs as the combination of an
exaggerated ‘search for the emergence of areas of consensus, with a minimum concern for
their actual content and their coherence with some global principles’.21 The internal decision
making procedures in the Convention are thus pronounced too vague to permit a sufficient
level of accountability, as the authority works behind ‘closed doors’ and its president is rather
free to interpret the notion of consensus in a way that suits him, resulting in difficulty to hold
Convention members responsible Convention output.22 However, it should be stressed that the
traditional revision procedure, as described in Article 48 TEU, already meets rather high
standards in terms of representation and accountability. Therefore, it is not necessarily
damaging that the convention does not increase this accountability. The ORP was used in the
first amendment after the treaty of Lisbon.23 This amendment process took place at a rapid
speed,24 contradicting the usual arguments of the ORP being excessively time consuming.
However, it should be bore in mind that it did not include a convention and the nature of the
change was uncontroversial, thus mentioning these as benefits of the method seem almost
moot.25 In the current political climate, since there are so many diverging opinions on which
competences of the EU should be challenged and whether should they be challenged at all –
the change will be controversial and thus consume a much longer amount of time to be
finalized.
18
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2.2 The Simplified Revision Procedure
As mentioned previously, the Lisbon Treaty introduced simpler methods of treaty
amendment. Such a procedure allows for the convening of a European Convention and an
Intergovernmental Conference to be avoided. The simplified revision procedure (SRP) and
the passerelle clause are two such mechanisms.26 The passerelle clause art 48(7) TEU
provides for the possibility to alter the voting procedure from unanimous to QMV or a
legislative procedure from special to the ordinary legislative procedure in a certain clause. 27
There is neither a need for a convention nor an IGC. An unanimous vote by the European
Council, after gaining the consent of the European Parliament avails. National Parliaments are
only involved in the sense that they may oppose to the adoption, but they do not have to
expressly ratify it. For this reason, the passerelle clause will not be considered in depth, as it is
highly unlikely the national governments who are seeking treaty change would think to utilize
it as an option, due to the loss of power it affronts them in the decision making process and
the history of unsuccessful attempts of utilizing them.
If article 48TEU is interpreted in a literal manner, the use of the SRP for amendments
designed to decrease EU competences would be allowed, as the text explicitly prohibits using
the SRP for schemes designed to increase the competences conferred on the Union.28
Therefore, technically this method could be utilized for treaty amendments conferring power
back to the member states. The Simplified Revision Procedure, invests the European Council
with treaty-making powers, receiving a proposal for treaty reform and subsequently evaluates
whether the proposal meets the criteria for use under the SRP.29 If so, the European Council
consults with the Commission and the European Parliament before it may take a unanimous
decision to adopt the treaty reform proposal. Member States must ratify any amendment in
accordance with national constitutional rules, in some countries this can necessitate a
referendum.30 This can then lead to unwanted scenarios where the nation’s populace refuses
to accept the reforms and the amendment process reaches a stagnated state.
A further point of critique of SRP is the suggestion that it may be used in unconvincing
attempts to pass controversial amendments when the ORP is in reality more appropriate.31
Furthermore since the SRP is not confined to minimum modifications, since it can be used for
changes to the entire Part Three of the TFEU, it can potentially amount to major reform. 32
Conducting a major reform without convening a convention results in the lack of
accountability the process usually grants, as well as a lack of clarity since the SRP was not
originally intended to be a vehicle for major reform of the treaties. 33 The SRP empowering an
institution of the Union to amend the Treaties, but in reality its significance is limited as the
member states retain control, since the institution chosen by them to be most involved in the
amendment process, the European Council, constitutes a forum for the promotion of national
interests. Furthermore, all of the simplified revision procedures maintain the members veto
26
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power,34 increasing efficiency only by eliminating the previous need for an intergovernmental
conference, and by avoiding the addition of the requirement of a Convention.

3. Evaluation of the Alternatives to Treaty Amendment
If one adopts the view that the competences cannot remain as they are, but recognizes that
dramatic treaty changes are not only a challenging to organize, but will not ultimately benefit
the Member states, other less radical reform are available. President Barosso has offered that
the only way to reform the EU is to review its acquis, a body of legislation consisting of more
than 150,000 pages of regulations, is on a case-by-case basis deciding whether new legislation
is needed. 35 The paramount disadvantage of this approach is the creation of a floodgate of
cases where member states ‘cherry pick’ the competences they would like retuned to them.
Whereas a treaty reform would allow a clearer and faster result (when compared to a case by
case basis), delving through the competences article by article ,or even the singular grievances
of the member states one at a time would be extremely time consuming and a waste of the
unions resources. It is not that every area of competence need be addressed, but in a union of
twenty eight member states, it remains certain that one will have a grievance with a
competence that does not affect the remaining states.
Contrasting to the British approach of asking for a fully-fledged treaty reform, the Dutch have
offered their perspective on the ideal way in solving the competence- creep. It appears that the
Dutch government shares the opinion advocated by the Dutch public in the 2005 referendum
on the Constitutional Treaty, discontented with the broad scope of EU competences.36 Unlike
the British they advocate an inclusive process to revise existing legislation and reach political
agreement on future priorities for legislation through a ‘subsidiarity review’. The Netherlands
advocate a austerely restricted view of the competences conferred on the EU under the
treaties, ‘at European level only when necessary, at national level whenever possible’ 37 and
granting the European Commission strictly limited interpretation of legal bases and will be
discouraged from exercising its own political judgment.38 The Netherlands thus copiously
accepts the current distribution of competences, but instead wishes to focus on the division of
tasks and questions whether everything the Union does is truly necessary.
3.1 Enhanced ex-ante Impact Evaluations and Increased ex-post Review
The essence of the review advocates enhanced ex-ante impact evaluations and increased expost review of Union law. Although the ECJ has underlined that the union’s competences are
irreversible in Case 7/71, Commission v. France,39 this is at odds with member state practice
34
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and the constitutional principle of the Union40 . In the name of subsidiarity, the Union should
only adopt legislation if the result cannot be achieved as effectively through measures taken at
national level. Ensuring that the EU’s legislative bodies, the Council of Ministers and the
European Parliament do not devote time to debating proposed Union laws which will later be
deemed to fail the subsidiarity test, officials should carry out ex-ante political monitoring.41
The description of an ex ante evaluation as defined by the Commission in their Impact
Assessment guidelines, takes place before legislative action, and comprises the analytical
steps of identifying the problem, defying the objectives, developing the main policy options,
analyzing their impacts , comparing the options, and outlining policy monitoring and
evaluation.42
Benefits of the system are the improved quality of decision making by improving the quality
of policy proposals, through keeping the Union intervention as simple as possible.
Furthermore, democracy is increased by an increased input from a wider range of external
stake holders. In terms of accountability, ex ante evaluations highlight the “tradeoffs” which
are made by the decision makers, enabling them to be held accountable for their decisions and
is another variant of democracy since it offers yet another forum for deliberation.43 However,
since it would be impossible to create formal impact assessment reports for all the existing
categories, sub–categories and policies of the EU, so in this sense the policy falls short.
However, if one adopts the view that all future debates of competence should be first
subjected to an impact assessment this issue is alleviated.
Currently, impact assessments are only used for atypical acts, that is legal sources other than
those provided for by the Treaty.44 Although impact assessment procedures were introduced
to the EU legal order through guidelines which are unusual instruments not even explicitly
mentioned in Article 288 TFEU, one cannot conclude that they cannot produce legal effects.45
After all, the case law of the ECJ46 shows that not only recommendations but also other 'soft
law' instruments may indeed produce legal effects.
Another possibility is to request the ECJ to evaluate whether the legislation passes the
subsidiarity test after it has been adopted, the so-called ex-post judicial review. If the EU
Court of Justice interprets EU legislation in a way that EU legislators did not foresee or
intend, the problem should be addressed as much as possible by modifying the EU legislation
on which the Court based its judgment.4748 Sometimes a Court judgment lays bare tensions
between the Union’s policy objectives and those of the member states, which should be
avoided as far as possible, and parties to both national and EU legislative processes should
adopt a proactive approach to this end. 49
The negative aspect of this option is that these reviews can induce legal uncertainty. 50 When
the EUs legislators enact laws, they rely on the existing state of the law, enacting those laws
which appear necessary to achieve desired policy goals in light of other laws which have
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already been created.51 If the ECJ then strikes down a piece of legislation after it has been
enacted, it is often impossible to effectively rectify the democratic disruptions this creates. 52 It
would be better if the courts could provide guidance to policymakers before they act, or at
least provide broader decisions when they review a statute, so policymakers may better
understand the legal framework when they are trying to respond. Indeed, a system of ex ante
judicial review would address this issue. Furthermore, ex post judicial review can create
policy distortions,53 as the legislative body of the EU may become lethargic , not enacting the
polices favored or not legislating at all, due to uncertainty about its constitutionality, leading
to stagnation in the development of Union law.
3.2 Limiting the Use of Article 352TFEU
The Dutch review also advocates that action taken by the EU should always be motivated by
citing a clear legal basis in the Treaties, which must be concise and unmistakably related to
the suggested action.54 The Commission should refrain from introducing proposals with an
indirect or uncertain legal basis (‘so called creeping-competences’). Indeed this idea would be
beneficial in the sense that widespread distrust of the gap‐filling competence clause of article
352 TFEU.55 The article allows the Council of Ministers and the ECJ to lengthen the
institutional competence beyond what is explicitly provided for in the Treaties. The article is a
residual powers clause, permitting the Union to adopt measures necessary for attaining Treaty
objectives when no more specific legal basis is available.56 Although, in opinion 2/94 the ECJ
stated that the article could not be used as basis for widening Community powers beyond the
general framework of the Treaty57, the judgment was not the start of a trend in ECJ case law
towards a more restrictive interpretation of competences. Indeed the more extensive the use of
such a provision is, the explicitly enumerated competences are undermined entirely, as is the
principle of conferral. As Weiler correctly mentions, the scope of article 308TEU, (the
forerunner of article 352TFEU) made it impossible to create an activity which did not fall
under the objectives of the Union as stated in the treaties. 58 The higher restriction in using the
article would thus offer the member states benefit in knowing the scope of competences of the
union would not slowly encompass areas explicitly not granted to it.
Despite its advantages over treaty amendment, the Dutch review is not without points of
critique. The idea of encouraging looser directives over tighter regulations essentially leads to
the less meticulous member states to interpret Union law in a very vague and self-serving
manner, which in turn will undoubtedly lead to problems within the financial and social
workings of the union.59 Any existing harmonization may also be affected in a negative
manner, since some areas of union law depend on such harmonization, this could led to an
unraveling of legal areas. Indeed, we would then see a partial return to the situation as it was
before the treaty of Lisbon, when there were no general categories of competence. Since the
limitations had to be found by close study of the treaty provisions, those which were broadly
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framed led to disagreement over who held competence , and the issue of diverging
interpretation could lead to different consequences ,as case law affected such interpretation.60
Also, despite the Dutch resisting treaty change, many of the points they have listed for action
are subject to the ordinary legislative procedure, which in turn would simply lead to treaty
change via the OLP which of course is in itself wrought with difficulties. Thus some of the
alternatives are in reality moot, since their ultimate utilization would inevitably result in treaty
amendment anyway.

4. Conclusion
In his speech, Cameron stated that power must be able to flow back to Member States, not just
away from them, indeed for the European Union to be able to adapt itself to the new
challenges each era poses, there must be effective procedures for revising the founding
treaties. However, the current issue is how exactly to bring this about. Whereas the British
government needs treaty amendment to justify its renegotiation of its EU membership, other
Member States are unwilling to ascend into the process in a bid to regain competences, unless
the amendment will consolidate deeper integration implied by the moves to banking union,
fiscal union and political union. The fact that the British advocate treaty change as a method
of altering the competences , stems from this very personal crusade for increased opt outs,
with Britain as the chief beneficiary. Following this rational, advocating treaty amendment
appears ludicrous, as indulgence in controversial and time consuming modification should not
be advocated for a primarily self-serving cause.
After considering the available treaty modification procedures, it becomes clear that not only
is reaching a result statistically difficult because of the necessity for unanimity, but the
technicalities of the procedures leave much to be desired for in terms of accountability since
the authorities of Conventions essentially work secretly behind closed doors. Due to the
vagueness of the barriers between the procedures, if justified in a clever way, selecting either
of the methods is possible which may then lead to unintended results.
The ORP can be considered as beneficial for the European public because of the increased
legitimacy and accountability of the amendment process, but in reality, considering the
current political climate, it is likely the Member States would probably be unwilling to
convene a convention, which in turn would alleviate any benefits the procedure affronts
citizens.
The alternative, as presented in the Dutch Subsidiarity Review, does not aim at treaty change
or opt-outs, but at an inclusive process to revise existing legislation and reach political
agreement on future priorities for legislation. Although some might view the proposal as
idealistic theoretical musings or advocating to do nothing at all, it creates a vital discussion
within the Union on whether everything the European Union currently holds competence over
truly necessary.
The essence of the review advocates enhanced ex-ante impact evaluations and increased expost review of Union law. Benefits of the system are the improved quality of decision making
by improving the quality of policy proposals, through keeping the Union intervention as
simple as possible. Furthermore, democracy is increased by an increased input from a wider
range of external stake holders. Although the ECJ has underlined that the union’s
competences are irreversible in Case 7/71, Commission v. France, 61 this is at odds with
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member state practice and the constitutional principle of the Union62 . However, if undertaken
the procedure should occur with as little disturbance to the Unions legal order as possible.
After all, the case law of the ECJ shows soft law methods can produce legal effect, without
the negative aspects of treaty modification and retaining fluency of the Unions legal order.
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PLUNGING INTO LEGAL UNCERTAINTY: THE UK’S WITHDRAWAL FROM
THE EU
Esther Khoo

1. Introduction
For the first time since introducing the withdrawal provision, Article 50 Treaty on European
Union (TEU) may be used depending on the outcome of a referendum on the United Kingdom
(UK) withdrawing from the European Union (EU).63 While the legal conditions for
withdrawal are not complex, Article 50 provides only the basic framework and is subject to
uncertainty and political pressure. Given UK’s lengthy relationship with the EU, the legal
ramifications of leaving the Union on the UK are substantial, but unknown. Ironically, little
academic focus has been given to the legal implications for the withdrawing member state,
despite laws being the foundation for many other, more obvious effects. In this paper, I will
examine the legal conditions under which withdrawal can occur and the legal implications for
the withdrawing Member State, the UK. The analysis firstly discusses the withdrawal
procedure and the possible four legal positions the UK could be in. While neither four will
provide a perfect fit, this provides the basis for the studying the potential legal repercussions
for the UK.

2. Withdrawal
2.1 Procedure: Article 50
Comparing exit to entry, it seems easier to exit than enter the Union. 64 The legal conditions
are simple: the withdrawal has to be according to the UK’s constitutional requirements as per
Article 50(1) TEU, with the framework procedure laid down in Article 50(2) and a two year
time limit.
The first legal condition according to Article 50(1) is withdrawal according to UK’s own
constitutional requirements. The UK does not have a written constitution, but instead adheres
to the principle of parliamentary sovereignty. Here, the constitutional requirement would be
the British Parliament repealing the 1972 European Communities Act (ECA).65 Since 2007,
the House of Lords confirmed there will be no legal impediment to UK leaving the EU if the
Government or Parliament decides to: ‘Parliament may amend or repeal any existing Act of
Parliament, including the ECA.’66
Article 50(2) sets the withdrawal procedure between UK and the EU. The second condition is
for the UK to notify the Council of its decision to exit by formal notice, in writing. 67 Then, the
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UK negotiates the withdrawal agreement with the Union, according to Article 218(3) TFEU,
taking into account ‘the framework for its future relationship with the Union’.68 Interestingly,
Article 218(3) TFEU provides for the Council to nominate a ‘Union negotiator’ to negotiate
with the exiting Member State, where usually the Commission negotiates on behalf of the
EU.69 This raises the question as to who will protect the EU’s interests as a whole.70
Once the negotiating teams have concluded the withdrawal agreement, the Council decides by
qualified majority according to Article 283(b) TFEU after obtaining the European
Parliament’s consent. Qualified majority voting puts high political pressure on the UK
because it gives larger states, such as Germany, more power. Article 50(4) excludes the UK
from participating in the decisions of the Council concerning its withdrawal. This does not
exclude British MEP activities till the date of UK’s withdrawal, though this has minimal
influence here as only European Parliament’s consent is needed. Theoretically, a withdrawal
agreement is not precondition to actual withdrawal: the UK can exercise the right to exit and
refuse the EU’s conditions. However, the possibility of UK unilaterally exiting is highly
unlikely: EU first and foremost is a legal agreement between 28 Member States.71 Further,
negotiations are likely to be complex given UK’s membership in the EEC since 1973, its
position in the EU and the continued desire to maintain trading relationships.72
According to Article 50(2), the withdrawal agreement is an international agreement between
EU and UK but is otherwise silent as to the contents. Legally, UK’s withdrawal will only be
made effective by a ‘comprehensive set of institutional and substantive provisions’.73
Lazowski concluded the possibility of three treaties being negotiated: one allowing departing
state to withdraw, another amending EU treaty to remove references to departing State and a
third allowing the departing State to join EFTA and remain in the EEA. 74 Negotiations as to
transitional measures will also take place,75 reflecting the need for economic stability and the
political mood.76 Article 8 TEU may be relevant here as it concerns the EU’s relationship
with its neighbours. Possible contents include continuing projects, citizenship rights,
migration policies and other regulatory measures.77
Article 50(3) TEU sets the timeframe for post-exit arrangements: treaties shall cease to apply
to the UK from the date of entry into force of the withdrawal agreement, failing which, two
years after negotiation unless extended by unanimous agreement. 78 While the two years
seems short for negotiation, there needs to be a cut-off date to end past obligations and to
avoid sparking animosity and legal uncertainty. Applying the two years limit to the Brexit, a
referendum in 2017 in favour of UK’s exit could result in withdrawal from the EU by 2019.79
Two complications arise from this timeframe. First, if the European Court of Justice (ECJ) is
unable to complete UK related judgments within that period, this potentially affects UK’s
common law system of legal precedents. Second, if the government in power changes and the
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incumbent government are no longer in favour of UK exiting the EU, this raises uncertainty
as to whether the exit would then continue.80
Finally, there is no reference to ratification of the exit negotiations. 81 Unless decided
otherwise, a withdrawal agreement may be concluded as a mixed agreement.82 Thus,
ratification will be complex and take a longer time as the UK will be treated as a third party. 83
For the UK, the process of ratification is to lay down a Government Explanatory
Memorandum before Parliament for 21 days, where Parliament can decide whether or not to
oppose.84 If the House of Commons is against ratification, the Government can put an
explanation as to why treaty should nonetheless be ratified and if there is no opposition the
second time within 21 days, the treaty is ratified.85 The withdrawal agreement is implemented
by an Act of Parliament.86
This is unchartered territory as the exit provisions has yet to be used. The only possible
precedent, the withdrawal of Greenland, provides little assistance as both the context and
process of withdrawal differs from the current situation. Unlike Greenland, UK is not a
territory of a Member State; nor does it have such a singular reason as Greenland withdrawing
because their primary economic activity, fishing, was affected. The withdrawal procedure
and legal basis itself differs: Denmark proposed to modify the Community Treaty, conferring
Greenland the status of an overseas territory, 87 while the UK would use Article 50 TEU and
negotiates a complex set of withdrawal agreements.
2.2 Possible post-exit Scenarios
The legal implications for the UK are closely linked to the type of post-exit-agreement
formulated. Cameron has explicitly stated that the UK does not want to leave the single
market, understandably so as the UK’s policy of liberal free trade has strongly driven the
EU’s single market.88 The UK’s possible options are to join the European Free Trade Area
(EFTA), which historically carried benefits of trade without full membership of EEC, or
joining the European Economic Area (EEA) which extends the EU single market and free
movement89. If the UK still wants to depend on the four freedoms of EU, a model of
integration without membership would be legally and institutionally complex to formulate.90
There are four post-exit relationships: Norway, Switzerland, Turkey and WTO. Most centre
on trade, but inter-governmental relationship may also be formed to discuss areas of mutual
concern.91
2.2.1 Norway
As a member of the EEA, Norway is subject to all EU law relating to the single market, and
has limited influence over the making of these EU policies and law. 92 In a Norway-EU
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relationship, the UK would similarly be legally bound to implement all aspects of EU law in
relation to the single market but not agriculture or fisheries.93 This would still include
sensitive areas such as employment which regulate the Working Time Directive; this clash
with the areas the UK has wanted more freedom to regulate.94 Tariffs would apply to export
of UK agricultural goods to the EU as it is no longer part of the Common Agricultural
Program.
2.2.2 Switzerland
The Swiss-EU model (the “free-trade model”) is viewed as the most desirable model for UK’s
post-exit relations.95 Like Norway, the UK would have tariff-free access to the Single Market
except for agriculture and fisheries.96 As Switzerland is a member of the EFTA, but not EEA,
it cannot influence the development of the legislation but is also under no obligation to adopt
legislation, unlike Norway.97 Thus, the UK could develop legislation different from EU’s that
apply to market issues.98 However, because of its interdependence and location, Switzerland
often develops its laws with the EU in consideration.99 Notably, Switzerland still implements
all EU food law to avoid making different versions of goods for the outside-EU and EU
market.100 Realistically, if the UK still wants to trade with EU, it would still have to follow
certain manufacture criteria. However, this is likely to be a relationship the EU wants to
avoid with the UK because Switzerland often cherry picks the arguments it wants, making the
situation more complex.
2.2.3 Turkey
The relationship of Turkey-EU is a type of customs union with the EU, unlike the previous
two trade agreements. Here, the UK will not be able to give input to the EU and is bound by
EU trade policy and product standards.101 Customs unions are viewed as precursors to Union
membership, so this is unlikely to be the relationship negotiated in the withdrawal agreement.
2.2.4. WTO
If negotiations fail and no exit agreement is agreed upon, the UK’s status is similar to any
other WTO member.102 There are no special links with EU, EFTA or EEA;103 the main
difference between EU/EEA directives and bilateral agreements being the temporal nature of
the latter.104 EU and the UK can impose tariffs on each other.105
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In conclusion, if the UK follows either the Swiss or Norwegian model, it cannot participate in
formulating EU common policies, but can agree to policy areas. 106 Obviously, the UK’s
biggest loss is its influence on EU legislation. Cameron highlighted how the UK will not fit
into any of these relationships precisely as it will want to be treated specially, reflecting its
forty years of membership.107 Thus, it is difficult to envisage the exact nature of UK’s postexit relations.

3. Illegal Implications for the UK
In this analysis, I will firstly be discussing the general legal effects, then focus on specific
areas of law affected, and finally residual legal impacts.
3.1 General Legal Effects
The ECA elevates EU over national law.108 The traditional view held is if the ECA is
repealed, courts need not follow EU decisions any longer and now follow Parliament’s wishes
according to parliamentary sovereignty. However, this has been debated in the Metric
Martyrs’ case.109 The judgment indicates parliamentary sovereignty may not be an absolute
principle as judges created the doctrine, and thus may amend it, i.e. the Rule of Law. 110
Effectively, if judges view EU law as the Rule of Law, and Parliament enacts legislation
opposing EU law, they can make a declaration of incompatibility. 111 For the ECA, the
principle of parliamentary sovereignty was altered by removing the doctrine of implied
repeal: the ECA can only be repealed by an express later constitutional act (as opposed to the
usual doctrine of later act superseding older ones).112 However, the Court has rejected this
argument in line with the principle that predecessor parliaments cannot bind their successors.
If EU law ceases to apply, the nature of the legal impact are broadly as follows: suspension of
direct applicability of EU law, ending of rights of access, annulment or maintenance of
transposed EU laws, replacement of EU law or legal lacunae, new national policies and
institutions, and future interpretation of law which is based on EU principles.113
The main issue concerns the status of laws: EU law’s direct applicability will be suspended.
Following which is the issue of what to repeal and what to adjust. If the UK chooses to
discard EU law, it needs to find alternative basis for national legislation previously based on
EU law else there will be a legal lacuna.114 Another issue to consider is whether the UK will
continue to follow the ECJ’s rulings post-exit. As the UK is a common law system, the
principle of stare decisis lies at the heart of the system, with ECJ case law having had
significant impact on the UK. For instance, Factortame is one of the most significant
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influences on the UK, testing the constitutional basis of parliamentary sovereignty.115 There
are two main reasons the UK is likely to retain most EU laws: legal certainty and vested
rights.
Firstly, for practical reasons, the UK is likely to maintain EU laws as precedent for legal
certainty. Stare decisis elevates the importance of case law, including ECJ rulings. The UK
may follow the example of its former colonies, Commonwealth countries like Australia,
Malaysia and Singapore, who have all continued to follow UK common law as foundational
basis whilst developing their case law unique to their country.
Surrounding this debate is how much UK national law is actually based on or influenced by
EU law. An estimated 50% of UK legislation which has significant economic impact
originates from EU legislation.116 The Government implements EU law by either primary or
secondary legislation according to the ECA.117 In the UK, 14.3% of primary legislation
incorporated some EU influence,118 while EU laws are mostly enacted by secondary
legislation.119
However, this statistic is difficult to interpret as it is influenced by UK’s lengthy EU
membership, difficulty in distinguishing EU-induced from nationally induced changes in law,
EU regulations not being transposed into legislation but into quasi-legislative measures and
data limitations.120 These studies only measure formal impact, not which areas are most
legislated or the most influential laws, and neglect other influences such as soft law. 121 As
later seen in the discussion on specific areas of law, statistics need to be taken in context of
what policy field legislation is applied to.122
Secondly, under general international law, rights from treaties that already been executed and
have had their effect before withdrawal gain their own independence and termination cannot
affect them.123 Post-withdrawal, these rights can no longer be created.124 Thus, there will be
some entrenched EU legacy even if all EU-related laws were repealed.
Another issue that may arise is the UK being less accountable on an international legal scale
as it will no longer be subject to ECJ jurisdiction. This is interconnected to the issue of
whether the ECJ will be able to complete all UK-related cases in the timeframe for
withdrawal. For instance, the UK is currently being brought to Court for denying EU migrant
benefits.125 Post-Brexit, the national Courts would take a greater role in maintaining
accountability.
3.2 Areas of Law Affected
In light of expanded EU competencies,126 the main areas of law affected are laws relating to
the single market, employment law, contracts and environmental law. Areas where EU
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legislation has been significant, but is unlikely to change post-exit include agriculture and
data protection. There is minimum impact on laws concerning Justice and Home Affairs
matters as it falls under the third pillar where Member States generally make their own
laws.127

3.2.1 Legal Impacts and the Single Market
About 20% of laws relating to the internal market are influenced by EU law; which is the
second highest percentage, preceded by agriculture.128 The EU has had power to legislate in
areas directly affecting business including product specification, competition and consumer
protection.129 Whether a full exit or renegotiated terms, firms want to see relationship
reformed with 78% of firms favour staying in the EU and 10% for leaving.130
The first issue that arises concerns regulation. Businesses mainly complain about the
substantial regulations imposed from the EU. This is despite the UK Government’s policy not
to gold-plate policies or go beyond the necessary with directives.131 It is commonly assumed
that if the UK were to leave the EU, business would no longer struggle to conform to EU
regulations.132 At some level, this this is true: small business who only trade locally or not
with the EU would benefit most from this change. The lack of regulations would make trade
easier as there would be less technical regulations to comply with. However, the EU is still
the world’s largest trading block, and the majority of large businesses are likely to continue
trading with the EU. Like Norway and Switzerland, the UK would still have to comply with
EU regulations anyway.133 Under a Norway-EU model, regulations with highest costs Working Time Directive, Pollution Directive, Data Protection Directive and the Directive on
Sale of Consumer Goods – still remain.134 Moreover, if there are tariffs imposed, the benefits
from trading-off no regulations would be insignificant. As the UK wants to remain in the
single market, the issue of regulations will only significantly impact business with a solely
UK or externally EU clientele.
Secondly, there will be much uncertainty over the state of competition law. Here, there
potentially is difficulty distinguishing national from EU related changes, and other sources
such as the Enterprise Act 2002, which is influenced by the USA. This further complicates
the approach to these types of fields in event of a Brexit. With competition law, it is difficult
to predict if this area of law will remain the same or undergo much change as the EU’s
competition framework is well-structured and strong, thus too much change merely for the
sake of change could catalyse a domino of legal effects on businesses.
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The third main area concerns tax and custom duties. As the UK no longer has to legislate
with respect to EU law, the UK would be able to impose its own tax regime.135 However, as
EU directives have been transformed into national law, national law remains while business
would not have to abide by EU law nor use it in their favour. With a Brexit, businesses would
no longer benefit from rights accorded to EU Member States unless a special agreement like
that of Switzerland or Norway is procured.
3.2.2 Employment Law
Traditionally, the UK has been one of the strongest opponents of employment rights.136 The
EU has substantially impacted UK’s employment laws, its influence extending to minimum
paid annual leave, additional rights for agency/temporary/part-time workers, current
pregnancy and maternity leave rights, parental leave, equal pay, anti-discrimination, and most
controversially, working time (a maximum of a 48-hour week unless agreed upon otherwise
and minimum rest breaks each day).137
The controversial Working Time Directive was transformed into national legislation as
Working Time Regulations 1998.138 Critical areas concern maximum weekly working hours,
daily rest periods and rest breaks and annual leave entitlement. If the UK quits the EU, it
faces competing pressure from employers to repeal this law; simultaneously trade unions
would oppose any dilution of rights from the Social Chapter.139 A Brexit would potentially
allow for a more balanced relationship between employers and employees. As the Working
Time Directive caps the number of working hours, employers find it difficult to fire
underperforming employees.140 One of the issues of key debate concerns holiday pay during
sick leave.141 This is a clear example where English courts are clearly influenced by the ECJ.
The Court of Appeal found the employee in NHS Leeds v Larner entitled to holiday pay on
the termination of employment after a year of sick leave absence. 142 The Court referred to the
leading EU case, Stringer v HM Revenue and Customs sub nom Commissioners of Inland
Revenue v Ainsworth,143 as authority for this proposition. However, the Court failed to
determine how much leave to give in these situations. A Brexit raises the issue of what
Courts will do in future cases: to continue to refer to EU law as legal precedent, or to find an
alternative source of law?
Another area of employment law strongly influenced by the EU is anti-discrimination in UK’s
Equality Act 2010, transformed from EU’s Equal Treatment Directive.144 The law covers
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discrimination based on sex, race, religion or belief, disability, age and sexual orientation.145
The key area of controversy here is the justification of compulsory retirement,146 related to the
broader area of age discrimination. Even inferior courts, such as the Employment Appeals
Tribunal has referred to key EU case law, R (on the application of the Incorporated Trustees
of the National Council on Ageing (Age Concern England)) v Secretary of State for Business,
Enterprise and Regulatory Reform,147 in its judgment Seldon v Clarkson, Wright & Jakes,148
for justification requiring partners to retire at 65. On appeal, the UK Supreme Court upheld
the Employment Appeal Tribunals’s ruling, indicating the breadth of the EU’s influence from
inferior to superior courts. Effectively, a Brexit could possibly change legislation to allow for
an older, more experienced working force, as UK courts will no longer be bound by ECJ case
law. However, this again is an issue of whether or not UK decides to be bound by ECJ
precedents or change its legal basis.
Related to employment law issues are human rights. The UK has transformed the European
Convention on Human Rights (ECHR) to Human Rights Act 1998 and Equality Act 2010. As
the UK will still be part of Europe, it is unlikely the Human Rights Act will be repealed as the
UK is still subject to the ECHR. In this respect, areas of employment law covered under the
ECHR Act should not change too drastically, though laws that were transformed from EU
directives probably will.
3.2.3 Contract Law
UK’s contract law is quite distinct from EU law. There will be contractual uncertainty due to
the web of business relationships. Business need to consider the issues arising from the exit,
leaving room to negotiate clauses. In an unlikely scenario, Courts could hold that the Brexit
is a force majeure event and parties would be able to avoid contractual liability.149 In
contractual disputes, the framework of EU legislative rules no longer applies as the territorial
scope would have to be changed accordingly. Here, international conventions, national law
and bilateral agreements would resolve the conflict.
One solution is to start inserting generally-worded hardship clauses into contracts allowing
parties to renegotiate terms in case of a UK exit.150 Linked to this is the idea of contractual
termination rights. Businesses should consider if UK leaving the EU has such a profound
effect on commercial deals to the point one or both parties are entitled to leave.151
3.2.4 Environmental Law
EU membership has increased the standard of British environmental protection.152 This has
had a positive effect on the British population including cleaner bathing water and cleaner
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air,153 leading to higher standards of protection. For instance, the UK Supreme Court found
the Government did not comply with EU air quality laws to prevent air pollution.154
With a Brexit, citizens can no longer rely on environmental related rights to secure
higher standards of protection related to public health. If the UK fully withdraws from the EU
and instead becomes a member of the EEA, many of the key environmental laws concerning
bathing water, habitats, birds and water concerning fish, are excluded.155 Left to its own
devices, the UK is likely to water down its environmental policies and laws.156 However,
some areas are unlikely to change as EU requirements were largely based on UK, such as
long-standing legislative arrangements for protected areas. For others, there will be no
change, such as Emissions Trading Scheme, as this a UK measure and membership to EU is
not precondition to the arrangement.157
3.2.5 Agriculture
This is a key example where national legislation has been heavily influenced by EU law, but
effectively has minimum ramifications should a Brexit occur. Agriculture accounted for the
largest proportion of EU law, 42.6%, but has little substantial impact.158 The key legal benefit
is in withdrawing from the Common Agricultural Program: the UK would not have to consult
EU on its fishing quotas.159 However, since agriculture only constitutes less than 1% of
national output, there is minimal overall change.160
3.2.6 Data protection
The right to privacy has been highly developed by EU law, including the right to respect for
private and family life, home and correspondence in Article 8 ECHR and EU’s data protection
in Directive 95/46/EC, transformed to give effect in Data Protection Act 1998.161 Data
protection clauses will also need to be reviewed and contracts appropriately updated. 162 It is
unlikely that laws here will be repealed as the UK will still be accountable to ECHR.163
3.3 Residual legal effects
3.3.1 Immigration
It is in the area of immigration where the most social, economic and political rights will be
affected by a Brexit.164 Like Norway and Switzerland, the UK is part of the Schengen Zone.
Currently, the UK is not automatically bound by EU’s legislation on border controls, non-EU
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immigration and asylum under special treaty-based arrangements where it can participate
selectively.165 The ECJ has played a significant role in developing case law in relation to
Right of Residence,166 which is influential in the UK. This relates back to the issue of
whether UK Courts will follow the ECJ’s judgments, though this is unlikely as immigration
has generally been an area within national margin of appreciation.
Were the UK to exit the EU, it could impose new immigration legislation on EU citizens
living in the UK and vice versa. In a worst case scenario, i.e. the WTO relationship scenario,
UK citizens living overseas in EU Member States would be in quandary if they could not
fulfil immigration conditions in time. Business meetings and travel would also be affected
with the immediate loss of passenger rights and compensation.167 One of the more notable
changes is that there will be no more reciprocal voting rights as embedded in the European
Directive on Voting Rights for EC Nationals in Local Elections.168 This could affect election
turnouts, which then affects institutional governance.
3.3.2 Impact on UK as Legal Hub
The free movement of persons has allowed solicitors allowed to cross borders and work
anywhere in EU. London is an international legal hub, being the location of many business
transactions concern the EU. Sixty percent (60%) of commercial partners hold the opinion
that a “Brexit” will negatively impact UK’s standing in the global legal market. 169 However,
as the majority of law used differs between the distinct legal systems of EU and UK common
law, UK’s loss in this sector may not be as severe as expected. While it concerns the legal
industry, the main loss here is the loss of business, and perhaps wastage of expertise of crossboundary lawyers who deal with both EU and UK laws. This could lead to future changes in
London as a legal hub as according to a 2011 survey, London is considered a cheap centre of
international arbitration as compared to the rest of Europe.170

4. Conclusion
A “Brexit” raises more questions than answers. This has been a speculative paper, based on
the possibility of UK’s withdrawal. So, how likely is a Brexit? According to opinion polls,
British citizens have indicated increased willingness for UK to leave the EU.171 Whether or
not the UK opts for a full exit, it has already indicated signs of renegotiating its membership
agreement by possibly opting out of legislation on Justice and Home Affairs and the Review
of Balance of Competencies.172 Furthermore, polls in France, Germany, Poland, and the UK
indicate a widening divide between the UK and EU.173 Thus, there is need for careful
165

House of Commons, Research Paper 13/42 (2013), p. 67.
Directive 2004/38/EC.
167
Ibid.
168
House of Commons, Research Paper 13/42 (2013), p. 70; Directive 94/80/EC.
169
Legal Week, ‘Partners Warn of Disastrous Prospect of EU Exit Amid Fears of impact on Business’
http://www.legalweek.com/legal-week/analysis/2240051/partners-warn-of-disastrous-prospect-of-eu-exit-amidfears-of-impact-on-business (last visited 21 November 2013).
170
Pinsent Masons LLP, ‘UK is the cheapest centre for international arbitration, says survey’, Outlaw.Com, (30
September
2011)
http://www.out-law.com/en/articles/2011/september/uk-is-the-cheapest-centre-forinternational-arbitration-says-survey/ (last visited 23 November 2013).
171
T. Oliver, SWP Research Paper 17, (2013), p. 7.
172
House of Commons, Research Paper 13/42 (2013), p. 2.
173
T. Helm, ‘Shock four-country poll reveals widening gulf between Britain and EU’, The Guardian, (1
December 2013), http://www.theguardian.com/world/2013/nov/30/shock-poll-reveals-gulf-britain-eu-francegermany-poland-hostile (last visited 1 December 2013).
166

47

consideration of the issues raised in this paper as many key areas such as employment law,
single market-related laws and contracts have underlying impacts on critical aspects of the
UK.
In his speech, Cameron himself recognises that leaving the EU is not leaving Europe; the UK
is ‘tied by a complex web of legal commitments’ and will continue to be impacted by EU
decision.174 The UK is unlikely to have a clean break – withdrawal merely signalling the end
of a formal relationship, underlying which is the web of deeper relationships. The UK is
unlikely to severe all links with the EU, and will continue to be influenced legally by the
actions of the Union and by its legacy of membership.
174
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1. Introduction
The notorious ‘Dalligate’ scandal came to light in May 2012 and ended up with the
resignation of its protagonist John Dalli. Throughout the years shady events followed his
name, showing how on different occasions it seemed that in his quality of a member of the
European Commission, our main character allegedly breached his duties.
In this paper one particular episode of the so-called John Dalli ‘saga’ which lasted from May
2012 until April 2013, will be illustrated next to the role that the European Parliament
assumed in it. In the light of these specific issues, a more general historical overview of the
role of the European Parliament with regard to the Commission will be provided together with
an assessment of the powers of one of the main ‘legislative’ bodies over single
Commissioners.
Should the examination of the Dalli episode and the strengthening of the European
Parliament’s powers over the Commission throughout the various treaty reforms, provide the
basis for tabling a motion of censure towards single Commissioners?
The focus of this paper is on this question to which a critical answer will be given when trying
to reach a conclusion. Part I will provide the reader with an analysis of the background and
reasons at the heart of the forced resignation of Commissioner John Dalli in October 2012.
Part II will deal with an assessment of the role of the European Parliament in this particular
episode of the so-called John Dalli ‘saga’. Part III will then entail a general historical
overview of how the role of the European Parliament concerning the Commission was
increased. Part IV will tackle the actual role of the European Parliament over individual
Commissioners. Finally, part V will investigate a potential reconsideration of censuring
individual members of the Commission by the European Parliament.
2. John Dalli’s Resignation in October 2012
John Dalli was born in Malta on the 5th October 1948. His political career commenced in
1987 when he became a member of the Maltese Parliament.1 In the period until 2007 he was
vested with the role of minister for the Economy, Finance, Foreign Affairs, Social Policy in
various Maltese governments and in 2010 he was appointed as the European Commissioner
for Health and Consumer Policy in the second mandate of José Manuel Barroso’s
Commission (2010-2014).2
Whereas the first two years of his term flew by quite smoothly, tribulations started on the 21 st
of May 2012. In fact, on this date the Secretary General of the Commission was informed by
the tobacco company Swedish Match of serious allegations concerning the involvement of
European Commissioner John Dalli.3
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The Secretary General informed OLAF, the European Anti-Fraud Office, which immediately
opened an investigation procedure on the 25th of May 2012. OLAF was established in 1999
after the resignation of the Santer Commission, by a decision to create an office empowered
to carry out with full independence, both internal (national level) and external (European
level) investigations in order to combat the battle against fraud, corruption, nepotism and
other unlawful practices.4 OLAF’s Director-General Giovanni Kessler carried out an
investigation concerning an alleged bribe request directed at two different ‘economic
operators’ in order to set the basis for a Commission proposal to eliminate the ban on snus.5
Snus is a Swedish tobacco product for oral use and according to Directive 2001/37/BC,
amended by a proposal for a Directive recently voted upon, this product should not be
allowed on the European internal market.6 In fact, the majority of Member States and many
public health organizations agreed to impose this ban as several scientific studies proved the
dangerous effects of smokeless tobacco on health and a substantial risk that it would attract as
a main target, younger members of the European population.7
After providing a brief background of the issue concerning the ban on smokeless tobacco,
OLAF aimed its investigative mission at the three subjects ‘concerned’, namely
Commissioner John Dalli, Silvio Zammit, the deputy major and entrepreneur of Sliema
(Malta) and lastly, Gayle Kimberley, one of the officials sitting in the European Council
Legal Service.8
According to the investigation it was found that Silvio Zammit had requested the tobacco
company Swedish Match for a bribe of 60 million euros. He also claimed from the European
Smokeless Tobacco Council (ESTOC) an amount of 10 million euros, as an exchange for a
promise to lift the ban on snus.9 In case of adoption of this measure he would have ensured
without any doubt on the one hand the commercial interests of the company and on the other a
major benefit for the lobbyist group ESTOC. The third person ‘concerned’ in the Report was
Gayle Kimberley whose role was that of organizing the contacts and meetings between the
Commissioner and various representatives of the tobacco industry on snus; she also assisted
Zammit in delivering the bribe requests to the addressees.10
The OLAF Report shed light on certain circumstances from which a reasonable person could
deduce that John Dalli was actually involved in this scandal by demonstrating an alleged
breach of Articles 245 and 339 TFEU and Articles 1.6., 1.7. of the Code of Conduct of the
Commissioners. The first provision enshrines that Commissioners shall ‘refrain from any
action incompatible with their duties’, whilst the second embeds their obligation to maintain
‘professional secrecy’.11 The concept of dignity and integrity during Commissioners’ office
and the preservation of their independence ruling out their pursuing any personal interests are
the core elements of Articles 1.6 and 1,7 of the Code of Conduct of the Commissioners.12
4
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The conclusions drawn by OLAF through screening official e-mails, tapping telephone calls
between Dalli and Zammit, inspecting premises and computers’ hard drives were several. 13
Firstly, John Dalli’s participation was deduced from the fact that his name was used twice in
the two bribe requests carried out by Zammit. Secondly, by hearing witnesses, several
unofficial meetings concerning the snus issue were arranged with Swedish Match and ESTOC
representatives.14
Thirdly, OLAF examined telephone calls between Dalli and Zammit, labeling many of them
as ‘suspicious’ due to the fact that these were made after meetings regarding the previously
mentioned issue. Fourthly, a ‘circumstantial piece of evidence’ was provided by the nature of
the friendly relationship between the Commissioner and deputy major.15 In fact, not only did
they belong to the same political party, but Zammit also supported Dalli in the organization of
his electoral campaign. Lastly, in the course of the investigations the Commissioner was
interrogated and he provided some inconsistent statements.16
Despite these suspicions, the OLAF Report was archived in September 2012, without being
able to provide any ‘conclusive evidence’ that could confirm John Dalli’s involvement in the
bribe requests made by Silvio Zammit.17 The elements gathered instead formed ‘unambiguous
circumstantial pieces of evidence’ according to which John Dalli had in contemplation
Zammit’s intentions and that the he was exploiting his name and position as a Commissioner
for financial and personal purposes.18
In line with Regulation 1073/99, first of all OLAF referred the case to the Maltese judicial
authorities who were entitled to take it over and afterwards informed the Commission
President (José Manuel Barroso).19 The information conveyed resulted in the resignation
under Barroso’s pressure of Commissioner John Dalli on the 16th October 2012 and his
temporary substitution by the Vice-President of the Commission.20
3. What Was the Role of the European Parliament in John Dalli’s Resignation?
The week after his resignation John Dalli wrote a letter to the members of the European
Parliament stating: ‘I categorically deny that I was aware of any negotiations and/or
communications that could have taken place between the said entrepreneur and the SNUS
producers’.21
In this episode however, the role of the European Parliament only became effective after the
publication of the 43 pages OLAF Report on 28th April 2013 by the newspaper Malta
Today.22 Until this date the Report was retained by Maltese authorities and after its disclosure
some members of the European Parliament insisted on an inquiry into the investigation
concerning the Dalli case, which apparently had been be exclusively dealt with by the
Commission.
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It was especially with the Treaty of Amsterdam which entered into force on 1st May 1999, that
some important institutional developments aimed at enhancing the role of the European
Parliament were made.23 One of the changes made regarded the possibility to set up
committees of inquiry, which were not of an investigative nature, but were rather exercising a
supervisory role.24 In fact, the function of these committees was enshrined in Article 138(2) of
the Amsterdam Treaty setting the basis for the European Parliament to supervise the way in
which cases concerning alleged unlawful breaches of European law and other illicit activities
were dealt with by the Commission.25 This provision created a ‘conditional censure’: if its
findings were showing ‘overwhelming’ flaws within investigative activities, the European
Parliament could eventually table a motion of censure against the entire Commission.26
In the Dalli case a Supervisory Committee chaired by John Denolf, was thus established to
control the investigative activities described in the report and carried out by OLAF. 27 The role
of the Supervisory Committee was also underlined in Regulation 1073/99, according to which
OLAF should have submitted the outcome of the Report to the Supervisory Committee itself,
even before handing it over to Maltese authorities.28 This examination was proven to be
mandatory and fundamental in order to discover whether the procedure was in line with
principles of proportionality, legality and impartiality and whether it was respectful of human
rights and procedural safeguards.29
The Committee indeed found at the end of April many flaws in the OLAF Report, such as the
violation of a proportionate opening of investigations on the matter, an absence of conclusive
evidence, the lack of pages 14 and 15 of the Report, the fact that John Dalli was not informed
of being a person ‘concerned’ and lastly, a substantial absence of the possibility to defend
himself as the Report was not disclosed to him.30
For these reasons, the Report was labelled by the Committee as ‘amateurish’ and DirectorGeneral Giovanni Kessler was invited to renounce to his position.31 The episode shows that
the European Parliament was kept in the dark for several months after the Report was
completed and that it was not involved in the dismissal procedure of Commissioner John
Dalli. The Commission and especially OLAF had breached their duty to inform the
Supervisory Committee, failing to render justice to the involvement of the European
Parliament in the matter. Nevertheless, we will see that even if in this episode the European
Parliament was ‘bypassed’ by the Commission, it saw an increase of its powers: after
recognising a failure of being informed, it could immediately set up a Supervisory Committee
in order to check the investigative activities previously carried out by OLAF.
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4. Historical Overview of the Increase of Parliamentary Powers over the European
Commission
Before dealing with the inquiry of the parliamentary role over individual Commissioners it is
necessary to provide the reader with a brief overview of how the European Parliament’s
powers over the Commission were increased throughout the various treaty reforms.
Already during Jacques Delors’ mandate as the President of the Commission in 1985, it
became more apparent that an ‘informal’ vote of confidence by the European Parliament was
needed to ensure that the Commission could effectively and legitimately take office. 32 After
the entry into force of the Maastricht Treaty and especially in 1995 Commission President
Jacques Santer clearly affirmed that he would not have taken office if the vote of the
European Parliament was not in his favour.33 In fact, in this exact period of time the practice
of a President-designate receiving support and representing parliamentary majority to gain
legitimacy as well as an actual independence from a political perspective, was developing and
setting its roots.34
Article 158(2) of the Maastricht Treaty also embedded a parliamentary vote of approval of the
nominated College of Commissioners. It was in the 1999 Treaty of Amsterdam that
fundamental changes were made concerning the inter-institutional relation between the
European Parliament and the Commission, by rendering those practices official and by laying
them down in the Treaty. The text of Article 158(2) of the Maastricht Treaty was amended by
the Amsterdam Treaty: the informal vote of confidence was turned into a formal vote of
approval of the nomination of the Commission President.
This step signaled the creation of a closer link between the two institutions: the President
received the confidence of the majority in the European Parliament, limiting in this way his
independence, but at the same time providing constitutional legitimacy. 35 This link initially
gave rise to the opportunity for the European Parliament to exercise some scrutinizing powers
on the agenda set up by the Commission and steer the attainment of its objectives.
As we will see this scenario was extremely favourable to the creation of a strengthened
relationship of accountability. The Amsterdam Treaty also extended the term of office of the
Commission from four to five years, creating a real synchronization with the European
Parliament’s term of office, increasing even more their inter-institutional link.36 On these
basis the relation of accountability was finalized and formalized in the Treaty reform
providing the European Parliament with the possibility to censure the European Commission.
Whenever two thirds of the members of the European Parliament supported such a motion of
censure, expressing their lack of confidence in the Commission, this latter would have to
resign as a ‘body’: comprised thus by its President and College of Commissioners.37
One of the consequences of this amendment symbolized the concept that the two institutions
were pooled together in a strong relationship of accountability of the Commission towards the
European Parliament. In fact to better understand this relationship it can be compared with the
one between an actor (Commission) and a forum (European Parliament), according to which
32
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the former has the legal duty to justify its conduct in the light of the transparency principle
and the latter questions it, by scrutinizing and ruling on its behaviour.38
Other measures were taken underlining the strong indication of an increase of parliamentary
powers over the Commission. Firstly, a Committee of Individual Experts formed by five
people, was established in 1999 after the resignation of the Santer Commission, to control
investigative activities carried out by offices and agencies of the Commission. The Committee
did not have an investigative character, but was installed with powers to supervise the manner
in which illicit practices such a corruption, nepotism and fraud were investigated by the
Commission.39 This procedure is now spelled out in Article 226 TFEU. Secondly, the
European Parliament was given the power to question either orally or in writing the
Commission in order to obtain a clarification regarding its conduct and to make sure that it
lived up to the principle of transparency.40 Thirdly, the European Parliament could discuss
the Commission’s annual general reports, to understand which were the goals set and how
could these be reached in an efficient manner.41 Lastly, after the entry into force of the
Amsterdam Treaty, despite the fact that the power of legislative initiative was officially
retained by the Commission, the European Parliament acquired the right to request initiatives
that had to be fully considered by the Commission and justified whenever these were
refused.42
All these measures were retained by the Treaty of Lisbon which entered into force on the 1 st
December 2009. This Treaty however, did not enshrine any substantial transformation of the
so-called inter-institutional ‘checks and balances’.

5. Assessing the Role of European Parliament over Individual Commissioners
This section tackles the various ways in which individual Commissioners can be dismissed,
showing the rather ‘indirect’ but still effective role that the European Parliament plays in the
matter.
The most important power conferred on the European Parliament, which symbolizes per
excellence the relationship of accountability between the two institutions, is the previously
mentioned motion of censure described in Article 234 TFEU: in case two thirds of the
members of the European Parliament express a lack of confidence in the Commission, it
would have to resign ‘as a body’. The addition ‘as a body’ is a notion of fundamental
importance: the European Parliament is not allowed within the Treaty to hold accountable
single members of the College. Therefore, other measures were set in place in order to
provide one of the main ‘legislative’ bodies of the Union with counterbalancing powers to
overcome what could be defined as the lack of a direct responsibility of individual
Commissioners to the European Parliament.
The first balanced solution was already given by Commission President Romano Prodi in
1999, following the resignation of the Santer Commission, but is still in force today. He made
sure that each Commissioner would have to resign in case the President formally tabled such a
38
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specific request.43 Moreover, the President would have to consider with the ‘utmost care’ any
complaint sent by the European Parliament concerning a particular member of the College if
certain suspicions were raised.44 The absence of a direct link between the ‘legislature’ and
individual Commissioners was therefore filtered by the presence of the Commission
President. By virtue of his role he had the right to select individual members of his College in
the light of the different portfolios and for this reason it was his task to provide for their
resignation.45 Nevertheless, the European Parliament had an ‘indirect’ say, as it could pressure
the Commission President whenever it noticed a lack of confidence towards a particular
Commissioner.
Secondly, it was possible to overcome parliamentary shortcomings by installing another
effective procedure. In order for the European Parliament to acquire more legitimization in
the dismissal procedure, it was given in the Treaty the power to organize hearings with single
Commissioners, before they were formally appointed.46 These sessions were not aimed at
discussing the political dimension of their role, but rather at assessing individual members’
competences, integrity and independence in the fulfillment of their future duties as
Commissioners.47 Moreover, the European Parliament could establish whether members of
the College sufficiently represented the people of Europe, by assessing their support within a
parliamentary majority and by increasing democracy.
These counterbalancing measures again reinforces the view of the absence of a direct link
between the two institutions by means of an individual responsibility. Nevertheless, it has
been shown how this ‘deficit’ was remedied through an ‘indirect’ individual responsibility,
which despite this connotation, it still endowed the European Parliament with important
controlling and supervisory powers.48

6. Should a Treaty Reform Provide the European Parliament with a Motion of Censure
towards Individual Commissioners?
This section will set forth arguments which prove that creating the possibility of a motion of
censure towards Commissioners would have to entail drastic institutional changes, but also
‘hardship’ in pursuing this objective due to the unique institutional nature of the European
Parliament and the Commission. While considering the outcome of the following arguments
the hypothetical situation of John Dalli’s dismissal by the European Parliament will be briefly
referred to.
Firstly, it has to be clarified that the European Union does not fall under the category of a
‘parliamentary system’. There are two reasons for this. Usually a parliamentary model in
national context is characterized by the fact that members of the government are the reflection
of the political majority within Parliament.49 If such a constitutional construction would be
applied to the European Union, this would entail the creation of an executive which is
‘indirectly’ derived from the people of Europe. In fact, this hypothetical change was already
proposed by Jacques Delors with the hope to shape a European Parliament with majoritarian
features, so that the Commission could be entirely accountable to the European Parliament
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without having to consider the European Council.50 Furthermore, this would have given larger
room to the much debated concepts of legitimacy and democracy.
Despite those early proposals, it was noticed that the European Union as such did not fall
under the category of a parliamentary model. As stated in Article 17(7) TEU the task of
selecting members of the Commission was and still is carried out by national governments
throughout the Council which has the task to formally appoint them. This is not in line with
the traditional and national view, because as a consequence, parliamentary majority is only
reflected in the Commission in a limited way. In fact, much discretion lies in the hands of the
Council of Ministers, by upholding a technocratic line of reasoning and by leaving less room
to the European Parliament.51
It can therefore be argued that the European Commission does not enjoy an exclusive
executive function, because national governments are not willing to forfeit their capacity to
nominate single members of the Commission.52 The institutional changes needed to occur
would not only curtail the role of national governments, but also that of the European Council.
Realistically speaking, Member States will never be willing to uphold supranationalism at the
entire expense of intergovernamentalism, which has always been so strongly defended by
them.
There is another argument in favour of the opinion that it would not be ‘institutionally’
feasible to create a potential motion of censure towards the members of the College. The
argument is based on the fundamental principle of collegiality rooted in the Commission from
the moment of its creation. According to this concept the Commission is perceived as an
organ which reaches its decisions jointly and carries out its functions as a united body,
upholding the concept of a collective responsibility.53 In fact, moving towards a system of
individual accountability of Commissioners would encroach upon the collegiality principle
due to the fact that the Commission would not be seen anymore as a unified body, but as an
organ composed by individual members.54
This principle was developed by Jean Monnet as a tool for strengthening the Commission
against pressures and influences exerted by national governments.55 In fact, one of the main
concepts is based on the notion that individual Commissioners shall act independently from
their national governments. Although collegiality proved to be effective for those purposes, in
certain circumstances it functioned as a ‘protective curtain’ behind which individual
Commissioners were and still are able to conceal their individual responsibility from the
European Parliament. However, as it was mentioned above, this ‘deficit’ was remedied with
an adequate range of alternatives such as hearings of individual Commissioners before their
appointment, the creation of OLAF and the Committee of Individual Experts.
The final argument regards the idea that providing the European Parliament with the power to
table a motion of censure towards single Commissioners would encroach upon the existence
of a self-regulated Commission. This means that such a motion would ‘bypass’ the role of the
President of the Commission who enjoys according to the Treaty, the final decision on the
dismissal of Commissioners.56 In order to avoid this a solution was reached in the Treaty of
Amsterdam: it is still the President who decides on their resignation. However, the European
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Parliament might decide to steer him if it deemed appropriate that the President would have to
request the resignation if a Commissioner.
The idea behind these arguments is that a motion of censure by the European Parliament
towards single Commissioners is highly difficult to achieve at the moment as it would lead to
a proper institutional ‘hardship’. This does not mean suggesting that the power of the
Parliament is weak. In fact it has been shown in the paper how the ‘deficit’ of a direct link
between the two institutions was remedied by achieving a sort of ‘indirect’ individual
responsibility.
Moreover, it is the European Parliament which is holding the ‘nuclear power’ to force the
resignation of the Commission as a whole. Even if scarcely used, it could adopt this power to
threaten the Commission in case its powers are not respected. Of course it can be argued that
this power amounts to a measure with subsequent high political costs for the Union, but we
saw that milder alternatives are provided. Therefore, the European Parliament is not a
powerless institution and even if ‘indirectly’ it is still involved in both the appointment and
dismissal of Commissioners.
By applying these conclusions to the Dalli case it can be confirmed that if the European
Parliament would have been properly informed by OLAF, it would have enjoyed more
discretion in respect of his dismissal. As we saw, it would not have been possible for it to
table a motion of censure due to an ‘institutional impossibility’ towards John Dalli. This lack
of power could have been remedied by pressuring the Commission President Barroso to
dismiss him with the threat of a motion of censure or as actually happened, by supervising the
Commission in conducting its investigative activities.

7. Conclusion
In this paper several issues were addressed. Part I illustrated the background of the resignation
of Commissioner John Dalli in October 2012. In part II the role of the European Parliament in
the John Dalli episode was assessed. Part III provided an historical overview of the
strengthening of the role of the European Parliament over the Commission. In part IV the
actual role of the European Parliament over individual Commissioners was tackled and
finally, part V investigated the proposal of reconsidering the possibility of a motion of censure
towards individual members of the Commission by the European Parliament.
Summary-wise it is now possible to respond to the research question posed at the beginning:
should the examination of the Dalli episode and the strengthening of the European
Parliament’s powers over the Commission throughout the various treaty reforms, provide the
basis for tabling a motion of censure towards single Commissioners?
Institutional ‘hardship’ and the range of alternatives given to hold Commissioners ‘indirectly’
and individually responsible are the main arguments which support the opinion that the
European Parliament does not necessarily need a motion of censure towards Commissioners
to assess its strength over the Commission. As previously mentioned only a drastic
institutional change would lead to this possibility, but it is rather unlikely that this will be
carried out. The European Parliament is not a powerless institution, but has throughout
historical developments gained more power to assess its role over the Commission.
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AN ANAYSIS OF THE POLITICAL POWER OF THE EUROPEAN PARLIAMENT
IN THE CONSULTATION PROCEDURE IN LIGHT OF THE “DEMOCRATIC
DEFICIT” ARGUMENT
Michelle Davies

1. Introduction
The European Parliament is an institution often at the hub of the argument that the EU suffers
from a so-called ‘democratic deficit.’1 The argument stems from the notion that European
Union governance is lacking in democratic legitimacy. The citizens of the European Union
directly elect the European Parliament. It is therefore seen as the most representative
institution, and has the role and obligation of influencing the legislative process in a way that
considers the wishes of the electorate. It could, as such, be argued that the European
Parliament plays a key role in reflecting whether or not the European Union’s decisionmaking process is lacking in democratic legitimacy.
This essay seeks to show whether the consultation procedure in particular strengthens the
European Parliament’s position as a European Union legislator, and would thus aid in
partially relieving the democratic deficit burden. In order to achieve this, the essay will
contrast the consultation procedure with the other expansions of power that the European
Parliament has enjoyed as a result of the Single European Act, and the subsequent treaties
following it.
By comparing the Parliament’s role in the consultation procedure with the other legal
procedures of which it is a part, such as the ordinary legislative procedure and the consent
procedure, it may be possible to determine whether the consultation procedure functions as an
avenue in which the European Union can ensure rebuttal against the argument that the Union
legislation process suffers from lack of transparency2 and is want of ‘democratic legitimacy.’
Looking at the Parliament’s strengths and weaknesses in relation to the consultation
procedure can achieve this.
The examination of the democratic effectiveness of the consultation procedure also prompts
consideration of the consultative and supervisory role that European Parliament had in its
past, in comparison to its powers now in the consultation procedure, to analyse whether the
expansion of the consultative powers now have in fact improved the democratic legitimacy of
the European legislative institutions as a whole. Considering how the Parliament’s
consultative role has evolved throughout its history, one can compare whether the European
Parliament’s powers are stronger now in the modern consultation procedure than one might
initially perceive.

2. An Outline of the Consultation Procedure
The Lisbon Treaty (Article 289 TFEU) brought about a distinction between the ordinary
legislative procedure, and the special legislative procedure,3 that includes both the
consultation and the consent procedures. All procedures involve the European Parliament.
1
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The consultation procedure is provided for under Article 289(2) TFEU. This is classified as a
special legislative procedure only utilised when specifically stipulated by the European Union
Treaties.4 The Parliament is requested its opinion on proposed acts before the Council is
allowed to adopt it. Article 289(3) TFEU states that the legal acts adopted; such as
regulations, directives or decisions; stipulated under the Treaty provision Article 289(2)
TFEU; will become legislative acts.
The consultation procedure, outlined by the aforementioned articles of the TFEU as one of the
special legislative procedures, indicates the necessity that a legal act is initially approved by
the Council unanimously,5 and then subsequently requires the consultation of the European
Parliament.6 Some of the areas that involve the consultation procedure include, for example:
the free movement of people, where the treaty has not provided the necessary powers.7
The Council is obliged to wait for the Parliament’s opinion before the adoption of an act, or
else the European Court of Justice can annul the measure. This was seen in the case Roquette
Frères v Council.8 In this case, it was held by the European Court of Justice that when
legislative acts are “adopted while the [consultation] proceedings were pending” 9 then the act
would be illegal and capable of annulment.10 The grounds for this are that the legislative act
will never have been formally adopted without the European Parliament being consulted.
Where the Treaty stipulates the necessity of the consultation procedure, it is not optional and
the Council are thus obliged to consult the Parliament on all acts that call for the use of this
procedure – even in cases of emergency.11
Important changes to a measure may also prompt necessary re-consultation with the European
Parliament before the Council can adopt it. This can be observed through Case C-388/92
European Parliament v Council.12 In this case, although the consultation procedure had been
utilised by the Council for the initial adoption of the measure, amendments were made to the
original act. The Court of Justice held that in cases where significant modifications had been
made to the measure, that were not amendments corresponding to the European Parliament’s
wishes, the Council must obtain the opinion of the Parliament once again. This is also the case
in situations of emergency. The Council must have “exhausted all the possibilities of
obtaining the preliminary opinion of the Parliament” before passing the legislative act would
be considered as justified by the ECJ under the consultation procedure.
The pre-Lisbon Treaty case law is still relevant in showing the immense importance given to
the correct execution of the consultation procedure. The holdings of the ECJ show that if the
European Parliament is not consulted on any measure that involves the consultation
procedure, the act will be declared void by the court. Therefore the procedure is a
requirement, and not to be taken casually by the Council. The case law also proves that the
Council has an essential duty, in cases where significant amendments have been made to the
original act, to consult the Parliament again, or the Court will declare those amendments void
also.
4
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However, situations in which the changes are “… either technical or in accordance with the
Parliament’s wishes, re-consultation may not be necessary.” This was the case in
Chemiefarma v Comission in 1970.13
The Council is subsequently not bound by the Treaty to use the Parliament’s opinion in any
way in respect to the legislative act in question when using the consultation procedure.14
The Parliament will decide whether to give an opinion approving, rejecting, or proposing
amendments to a measure15 based on recommendations by Parliament committees. These
committees are assigned the responsibility of notifying the Parliament about a particular
area.16 The majority of the Members of Parliament required to approve a measure will be
stipulated in the applicable Treaty article.
As observed from the case law above, the Council, when adopting a legislative act on the
basis of a Treaty article that stipulates the use of the consultation procedure, cannot ignore
this by failing to consult the European Parliament. However, the opinions given by the
European Parliament are not binding upon the final decision of the legislative act, which is
eventually adopted by the Council by unanimity. The European Parliament could therefore
theoretically have little to no impact on a legislative act under the consultation procedure,
depending on the prerogatives of the Council at the time.
3. Contrasting the EP’s Role in the Past to its Current Position in the Consultation Procedure
There is no denying that the European Parliament has evolved significantly to have an
increasingly democratic role, and is now more influential over the European Union’s
legislative process. In the European Parliament’s less powerful beginnings as a European
Parliamentary Assembly17 (henceforth known as EPA), the members were made up of
national parliament members nominated by the Member State governments.18 The European
Parliament under the European Coal and Steel Community Treaty of 1952 only had limited
powers. These powers were of a consultative and supervisory nature, which involved referring
questions to the Commission and receiving its annual report.19 The EPA did not have any
substantial impact or authority on the legislative process.
When observing the history of the European Union, as we know it today, we can see that the
democratic element was certainly lacking where the European Parliament was concerned. In
fact, when the European Coal and Steel (ECSC) Treaty was ratified in 1952, the EPA was not
a parliament in the defining sense of the word, because they were not directly elected by
Union citizens.20 When referring to the original Treaties, the Assembly preceding the
European Parliament was not directly elected, nor did it have the equivalent influence that
present Parliament has.21 The EPA had the right to be consulted before legislation, but was
frequently ignored.22
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Comparing the competences of the European Parliament today with the EPA under the ECSC
Treaty, they could arguably be considered as two completely different institutions. Not only is
the European Parliament directly elected, but it also plays a co-equal role with the Council in
the ordinary legislative procedure and, as seen by the aforementioned case law, a noteworthy
role in the consultation and consent procedures also. The Assembly on the other hand was a
purely consultative body, and had no officially binding legislative powers. 23 However, when
comparing the consultation procedure with the previous competences of the Assembly, it is
possible to draw some similarities. In both the past and present consultation competences, the
opinions given by the EPA and the Parliament bear no binding effect on the legislative act.
The EPA was only able to issue questions to the Commission, however the European
Parliament is also able to voice its opinions and propose amendments.
Nevertheless, the European Coal and Steel Community, along with the agreements following
it, such as the European Economic Community and Euratom, were not initially intended to
mirror democratic institutions. When drafting the original treaties there was not the pressing
need for democratic legitimacy, whereas there arguably is now that the Member States have
devolved many of its former sovereign powers to the Union. The past institutions were still
mainly dominated by intergovernmental politics,24 until the Single European Act of 1986. The
Council members still had veto power over the adoption of all of the Community’s legislation.
There was thus no urgency at the time to utilise a democratic model within the Community.
It could be argued that the Union has more of a burden to provide democratic legitimacy now
in the modern consultation procedure than the consultative powers of the EPA. The Lisbon
Treaty has reduced the situations where the consultation procedure is used to about 20,25 in
comparison to the 40 areas that require the use of ordinary legislative procedure – where the
European Parliament has a co-legislator role with the Council. It can therefore be concluded
that although the consultation procedure, like its historical counterpart under the ECSC
Treaty, does not confer binding powers upon the Parliament to alter legislative acts, it is only
used in a limited number of policy areas.
The modern consultation procedure is also more democratically legitimate than its historical
counterpart because of the fact that the current European citizens directly elect European
Parliament, whereas in the past the Member States nominated members of their national
parliaments. This is interesting to note because the opinions offered by the current European
Parliament in the consultation procedure will be much more representative of the Union’s
constituents, and thus much more democratic than the past consultative role of the Assembly.
Because of that, although the opinions of the European Parliament are not currently binding
under the consultation procedure, it still obliges the Council to take the opinion of the
European Parliament – as a representative of the European peoples – into account. It can as a
result be contended that the consultation procedure provides some democratic legitimacy in
the sense that the citizens’ opinion will still be communicated more directly than the opinions
of the Member State nominated members of the EPA.
The power of the European Parliament has strengthened gradually over its history. Before the
Single European Act of 1986, the European Parliament only had a right to be consulted on
legislation.26 Following the two budgetary treaties of 1970 and 1975, the elections for the
European Parliament transitioned from nominations by Member State governments to direct
elections.27 The subsequent Single European Act of 1986 introduced the co-operation and
23
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assent procedures,28 and ‘gradually empowered [the European Parliament’s law-making
powers to] influence European policy-making.’29 The Maastricht Treaty went one step further
by evolving the Single European Act procedures into the co-decision procedure; it made the
European Parliament a co-equal partner with the Council where the Treaty specified.30 After
being renamed the Ordinary Legislative Procedure under the Lisbon Treaty (Art 289(1)
TFEU) the new Treaty also expanded the competence of the European Parliament to a further
40 areas of legislation. Article 14(1) TEU laid down the co-equal status of the European
Parliament with the Council for legislative and budgetary functions. The European Parliament
has even been given veto power over certain areas, such as delegated acts.
4. Comparing the EP’s Role in the EU legislative Procedures
The pressing argument of democratic legitimacy has become much more relevant as more of
the Member States’ sovereign powers were relinquished to Union competences.
By surveying the gradual expansion of powers from consultation, to the co-decision
procedure, to eventually being given the role of co-legislator31 in the ordinary legislative
procedure – as well as being given the right to reject any proposal that uses the consent
procedure – the consultation procedure somewhat pales in comparison to the authority and
impact on democratic legitimacy that the Parliament has in other areas of the legislative
process.
It can be perceived, when looked at cumulatively, that the expansion of the Parliament’s
powers in the various areas of the legislative process would help to combat the democracydeficit criticisms.
The increase in the powers of the European Parliament to co-legislator of the institution: with
the objective of reflecting the European peoples’ interests, means that there is theoretically
much more of a representation of the citizens’ preferences in the prerogatives of the
Parliament now when taking legislative decisions.
However, when analysed alongside the influence that the Parliament has in the other
legislative procedures, it can be argued that the Parliament impacts the gulf in democracy
legitimacy very little through the consultation procedure. This is because although it is a
necessary condition for the Council to obtain the Parliament’s opinion, it is not binding and
does not need to be taken into account by the Council before a legislative act is adopted.
In contrast, the ordinary legislative procedure gives equal footing to the Council and the
European Parliament in a very wide range of areas. The majority of Union laws are adopted
using the ordinary legislative procedure, where the Council and the European Parliament,
working as co-legislators, adopt the legal acts jointly.32
The consent procedure requires that in certain areas provided for in the Treaties, the
Parliament’s consent is necessary in order for a legal act to be adopted.33
Both the ordinary legislative procedure and the consent procedure therefore confer much
more power upon the European Parliament than the consultation procedure does. In
28
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comparison to the other legislative procedures in which the European Parliament has a role,
the consultation procedure seems to extend much weaker powers upon the Parliament,
because its opinions are not binding at all upon the final act adopted. As a result, a possible
claim is that the consultation procedure actually holds much less democratic influence
comparatively than other legislative procedures. This is due to the fact that in the legal areas
demanding the consultation procedure, since the Parliament’s opinions are not binding, there
is much less of a chance that the European peoples’ prerogatives will be reflected in the final
legal act adopted by the Council, especially when paralleled with the influence that the
European Parliament has in both the ordinary legislative procedure and the consent procedure.
5. The EP’s Role in the Consultation Procedure in Light of the “Democratic Deficiency”
Argument
The deficit of democratic legitimacy argument suggests that there is an imbalance between the
input and output legitimacy. Input legitimacy implies the notion that the political choices
made by government institutions are legitimate because they reflect the ‘will of the people,’
identified through the legislators – namely the Parliament. Output legitimacy is the idea that
the decisions thusly made will promote the welfare of the community.34 One explanation why
the Union has expanded the European Parliament’s powers was to alleviate this deficit in
democratic legitimacy.35 By contrasting the consultation procedure with the arguments put
forward by those arguing that a deficit in democratic legitimacy exists, we can perhaps deduce
the strength and effectiveness of the European Parliament in this area.
One argument supporting the ‘democratic legitimacy deficit’ of the European Parliament is
that the balance between the amount of sovereign powers transferred to the Union, and the
reflection of the citizens’ interests through the policy choices made by the legislators, is not
balanced.36 Many of these arguments have burdened their criticisms upon the European
Parliament – because of the manner in which the legislative procedure is carried out; the
argument is that the executive and the legislators are not accountable enough to the citizens of
the European Union.
When comparing this argument with the consultation procedure it seems almost impossible to
deny that in the areas where this procedure is used, the executive and the competent
legislators do not necessarily need to incorporate the interests of its citizens. Although in other
processes of adopting legislation the Parliament’s opinion that it may feel best remedies their
electorate’s concerns can wield certain might and influence, the consultation procedure is not
one of these processes. The Parliament does not have a binding position in the consultation
procedure, and thus this procedure arguably has little to no citizen accountability.
Another facet to this argument is the ‘distance issue.’37 The Member States of the European
Union have devolved many former sovereign competences to Brussels, and this removes the
legislative process even further from their citizens.
One must realise that the consultation procedure is used in a limited amount of policy areas:
especially in comparison to the ordinary legislative procedure, for example. The reality that a
directly voted assembly, comprised of representatives of citizens, must still be consulted on
these matters; and their opinions must be accounted for; is an achievement in itself. Although
34
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the opinion of the Parliament is not binding under the consultation procedure, they must still
be made aware of the legislative act that is to be adopted. This therefore plausibly combats the
issue of ‘distance’ somewhat, as the people’s wishes – in the form of the Parliament’s
opinions – still have an influence to some extent.
However, one could also note that, as the citizens’ representative, the European Parliament
has very little sway when a Treaty article calls for the use of the consultation procedure. The
European Parliament is only able to propose approval, rejection, or possible amendments
based on its own view; but the Council is allowed to ignore them – so long as they have been
consulted.38
Finally, the argument that the legislative process has issues with transparency and
complexity.39 This argument stems from the idea that the legislative decision-making process
has traditionally been done ‘behind closed doors,’40 particularly in the Council, and has been
accused of being secretive. Added to this, the procedures are often so complex that it is very
difficult for an average citizen to understand them.41 One of the ways that Follesdal and Hix
suggest to combat lack of transparency in the legislative process is for the Parliament to have
better scrutiny over decision-making.42
The rights that the European Parliament possesses under the consultation procedure could
counter some of the criticisms concerning issues with the transparency and complexity of the
legislative process. Although it certainly is the case that the Council has no binding obligation
to account for the Parliament’s opinion, they are still required to consult with the Parliament
and gain their opinion. Thus, the representatives of the European peoples can still have a say,
albeit not a binding one, and still have an opportunity to have their views heard. The
European Parliament must be notified and consulted about proposed acts; even those of which
they have no binding legislative competences. This therefore helps to make the European
Union’s decision-making more transparent, because the people’s representatives are more
aware of all legislative proposals, even those over which their opinion is not compulsory.

6. Conclusion
Indeed, following the adoption of subsequent treaties there are arguments both supporting and
dissenting whether the expansion of the European Parliament’s powers achieved some
democratic legitimisation of the Union’s legislative process; or whether the Union still has
major improvements to undertake in order to establish true objective democratic legitimacy.
As the Member States are increasingly delegating more powers to the EU, it should be
considered whether the consultation procedure does help to ameliorate the criticism of
“democracy deficit” that has plagued the European Union, or whether the reality falls short of
democratic expectations, and more should be done to fill the gap in order to make the
European lawmakers more representative of its peoples.
The consultation procedure requires the Council to consult the European Parliament before
adopting any legislative act. As seen by the pre-Lisbon case law, the rules of the consultation
procedure must be adhered to strictly, even applying if it is an amendment to the proposed act.
If the Council ignores the consultation procedure, the act is illegal and can be annulled by the
ECJ.
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This means that the consultation procedure could confer stronger powers upon the European
Parliament than one might initially perceive. This is because the European courts enforce the
consultation procedure very strictly. Therefore, although it is possible for the Council to
ignore the European Parliament’s opinions, it has a binding duty to consult with them first and
obtain their views; also in circumstances in which they propose major amendments to the
original proposed legislative act.
Having said that, when comparing the European Parliament’s role in the consultation
procedure now to the EPA’s role as a consultative and supervisory power, it is possible to
maintain that not a huge number of changes have been made in this area. Although the
European Parliament’s powers and influence have strengthened vastly since its beginnings as
an EPA, this is arguably not the case in terms of the consultation procedure. Despite the fact
that the Council are bound to obtain the European Parliament’s opinions, they are just as
easily able to ignore them after receiving them.
Further highlighting this is that even though the Lisbon Treaty has reduced the number of
Treaty areas in which the consultation procedure is utilised to 20, it has not granted the
European Parliament any more influence than it had in the past – it only authorises the
consultation procedure to be used in less policy areas than previously.
It can therefore be concluded that the European Parliament has, in many respects, gained
elements of democratic legitimacy through other areas: such as becoming co-legislator with
the Council, being elected directly, and its budgetary powers. However, this author would
argue that in fact the consultation procedure played an insignificant role in democratically
legitimising the Union’s decision-making procedure. In comparison to both the ordinary
legislative procedure and the consent procedure, the consultation procedure confers fairly
weak powers upon the European Parliament. The lack of obligation on the Council’s part to
actually take the opinions of the Parliament into account means that the opinions could easily
be ignored; and therefore the representation of the people’s will, in respect to legislative acts
enacted under this procedure, would be lost.
When defining democracy, one can trace its origins back to the Greek meaning ‘rule of the
people.’ Because the European Parliament is directly elected, they are the closest link that the
European Citizens have to the European Union decision-making process. In respect to the
argument of lack of democratic legitimacy therefore, it can likely be held that, because the
European Parliament only needs to be consulted on proposed acts and does not have any
binding powers upon the act before it is adopted, the consultation procedure is not enough to
substantially combat the argument that the European Union’s decision making process is
lacking in democratic legitimacy.
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THE POWERS OF THE EUROPEAN PARLIAMENT IN THE CONSULTATION
PROCEDURE
Ekaterina Stoyanova

1. Introduction
The legislation and policy making of the European Union are in principle problematic issues.
There is a constant need of close interaction between numerous actors and factors which
makes it even more controversial. While the Council of Ministers and the Commission have
usually been regarded as the most influential players, the European Parliament’s place is one
of gradual transformation and that is why more interesting to examine. Moreover, the
European Parliament has always been one of the most criticized and neglected institutions in
the European Union. Throughout many years of development and changes in the internal
functioning of the Union, various authors described the only directly elected institution as
possessing insignificant powers and being unsuccessful in its persistent struggle towards
finding the position it deserves in the legislative process. Only after the Maastricht Treaty and
the introduction of the so-called co-decision procedure, which significantly increased its
involvement in the decision-making process and allowed it to block legislation when it
deemed fit, did the European Parliament obtain the much desired stronger legislative
influence. Its further subsequent extension to cover many new areas such as agriculture and
budget can be said to be a great achievement.
In general, what is now called the ordinary legislative procedure is the main process through
which European legislative acts are brought into life. It constitutes joint cooperation between
the Council of Ministers and the European Parliament, being regarded as co-legislators.
However, just next to it there are other legislative procedures where the European Parliament
still plays a certain role. These special legislative procedures are namely the consultation
procedure and the assent procedure. The purpose of this paper is to examine in particular the
consultation procedure and especially the place the European Parliament takes within its
scope. Numerous commentators describe the decision-making process in the consultation
procedure as a game of two leading players in the face of the Council of Ministers and the
Commission, and the Parliament quietly sitting on the side bench. While usually ignored and
disregarded, the European Parliament is nonetheless able to affect the legislative decisions to
a certain extent. This research essay will provide an analysis as to the European Parliament’s
legislative influence and the visible success it obtains due to its “power of delay”. It will be
demonstrated that even though the European Parliament’s powers are regarded as extremely
limited and dependent on many different factors, it still finds its way through and succeeds in
shaping the final legislative outcome.

2. The Consultation-procedure and its Scope
Article 289 of the Treaty on the Functioning of the European Union provides for the existing
legislative procedures under which the European institutions may legislate. In paragraph 2,
one is to find the definition of “special legislative procedure”. The consultation procedure
falls within these special legislative procedures and requires that in specific cases the Council
shall consult the European Parliament before the adoption of legislation initiated by the
Commission. It dates back to the Treaties of Rome, when the European Parliament was given
advisory role in the legislative process and it was the main procedure for the enactment of
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legislation until the Single European Act (SEA) which together with the subsequent
Maastricht, Amsterdam, Nice and Lisbon Treaties significantly further enhanced the powers
of the Parliament.1
There is yet no specific provision in the Treaties which extensively deals with the consultation
procedure. In practical terms, the procedure is considered to go on as follows: the
Commission, being the sole initiator within the Union, initiates a piece of legislation. Then the
European Parliament is supposed to give its opinion regarding the legislative proposal with
possible amendments. Afterwards, the Commission again is to decide whether to include the
amendments or not in the final draft submitted to the Council of Ministers. Finally, a qualified
majority voting is necessary for the adoption in the Council and in case of amendments –
unanimity has to be reached.2 This special legislative procedure is still applied in various
areas such as social policy, budget, environment, agriculture and taxation. As several possible
examples for legal basis serve Article 19, 21, 113, 115 and 27 of the Treaty on the
Functioning of the European Union.
In principle, the consultation procedure is thought to be rather simple. It consists of only one
reading and there are no time limits specifically indicated. At first sight the role of the
Parliament may seem extremely insignificant but it is nevertheless necessary to mention that
the prior formal opinion of the European Parliament is an important element of the procedure
and is regarded as essential for the proper functioning of the legislative circle. That was first
stipulated in the famous Roquette Freres Case where the principle of institutional balance was
explicitly pointed out:
[Consultation] ..allows the Parliament to play an actual part in the legislative
process of the Community, such power represents an essential fact in the
institutional balance intended by the Treaty. Although limited, it reflects at
Community level the fundamental democratic principle that the peoples should take
park on the exercise of power through the intermediary of a representative
assembly. Due consultation of the Parliament in the cases provided for by the
Treaty therefore constitutes an essential formality disregard of which means that the
measure is void. 3
What can be deducted from the above-mentioned case is that the Council of Ministers is under
the legal obligation to give the European Parliament the opportunity to present its opinion
regarding the proposal by the Commission, if so provided by the legal basis in the Treaty. In
the Cabotage II rulings, the Court further established the importance of the consultation part,
being an opportunity for the Parliament to “participate effectively in the legislative process”.4
Notwithstanding this obligation, the Council of Ministers is still not obliged to adopt the
opinion or amendments provided. What is more, the Council has always paid little attention to
the Parliament, and most of the times it has already considered a proposal before the
European Parliament had submitted its view on the legislation.5 The Council’s prior
consideration was declared lawful by the Court of Justice in 1995.6 This additionally
undermines the actual powers of the European Parliament in the consultation procedure.
Unfortunately, it seems that the consultation requirement has usually been regarded as just an
1
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obstacle in the legislative process towards the adoption without any relevant emphasis being
put on it. The prevailing view is that the Parliament’s role is marginal and can be easily
disregarded during the process of legislative adoption.7
To sum up, it is generally acknowledged that under the consultation procedure the European
Parliament enjoys the rather limited right to be consulted. While it has the legal possibility to
present its point of view on the legislative proposal, the initiative still rests on the
Commission and the sole power of decision-making on the Council of Ministers. But although
limited, the European Parliament seems to dispose of its powers as much as possible. Where
the consultation procedure is required by the Treaties for the adoption of legislation within
certain area, the Council, as already indicated, is under the obligation to wait until the
Parliament submits its opinion. This fact grants the Parliament a significant legislative tool,
namely the power to postpone legislative acts. It is especially important when the Member
States are pressed by deadlines and time limits. Even though the European Court of Justice
still sets some specific limitations, the European Parliament seeks so exercise this power by
joining forces with the Commission in an attempt to influence the final outcome of the
Council’s decisions.

3. The Power to Delay
In practice, the European Parliament’s opinion has been successfully ignored by the Council
of Ministers throughout the years. That was until 1980 and the landmark “Isoglucose”
judgments. The Court of Justice basically upheld the claims of two isoglucose producers that
a particular regulation had to be declared void due to the fact that the Council failed to receive
the Parliament’s opinion prior to the legislative adoption. The ruling established that even
though under the consultation procedure the Parliament was granted only limited powers, it
still enjoys de facto the right to delay. The Parliament took the full advantage or this power by
transforming it into its Rules of Procedure, making it possible to postpone certain legislation
until the Commission decides on the amendments the Parliament had introduced.8
The European Parliament’s Rules of Procedure indicate specifically two ways for possible
delay of legislative proposals. For instance, if the European Parliament rejects a specific
proposal of the Commission, it may take the decision to refer it back to committee. According
to Rule 52, 3, if the Commission refuses to withdraw its proposal, the Parliament may refer
the piece of legislation draft back to the responsible committee without voting on the draft
legislative resolution. This particular committee shall then re-consider the proposal and report
back to Parliament within a certain period decided by Parliament which may not exceed two
months.
The second way to postpone can be easily found in Rule 53, 2. It provides that the European
Parliament may send the proposal back to committee if the Commission refuses to accept all
the amendments it has forwarded. The rapporteur or chairman of the relevant committee may
propose to the Parliament as to whether the vote on the draft legislative resolution should or
should not proceed with the final opinion. As a result, the legislative proposal shall be referred
back to the committee responsible for further reconsideration. Since in this way the
Parliament practically holds the whole procedure back, some authors stress out the European
7

J. De Clerck-Sachsse, and P. Kaczyński, The European Parliament: More Powerful, Less Legitimate?An
Outlook for the 7th Term, (Brussels: CEPS, 2009), p. 7.
8
A. Jordan, Environmental Policy in the European Union, (5th ed. London: Earthscan, 2005).

69

Parliament’s “strong bargaining position to fall back on” in any cases of urgency leading to its
actual legislative influence.9
The whole reason behind the European Parliament’s possible right of postponement resides in
the procedure itself which does not allow the Council to set any specific time limits for the
submission of the Parliament’s opinion. That well explains the fact that some authors are on
the opinion that the Parliament actually disposes of “indefinite power” to delay any proposals
it does not agree completely with.10 But the European Court of Justice nevertheless seeks to
impose some limitations. The principle of institutional balance, as discussed earlier, gives
indeed rise to mutual obligations between the European institutions. There is not only a duty
to consult on the part of the Council, but the European Parliament is also subject to certain
limitations set by the ECJ and is not allowed to abuse its power of consultation. This was
explicitly stated in the General Tariff Preferences judgment.11 The Court stated that the
consultation procedure is based on mutual duties and the European Parliament has to
“cooperate sincerely with the Council”. In this case, the European Parliament demanded the
annulment of a regulation adopted by the Council while basing its arguments on the fact that
the Council did not obtained its opinion before the very adoption. On the contrary, the Court
explicitly stated that the European Parliament failed in exercising its duties and did not
demonstrated sincere cooperation in the legislative process. The problem which arose was due
to the fact that an urgent decision was needed because the legislative measure had not been
introduced until the end of October 1993 and the expiry date of the regulation at stake was at
the end of that year. However, the European Parliament decided to exercise its power to
postpone. Thus, the necessary opinion was about to be submitted not before the following
year at which point the regulation would have expired. Taking this into account, the Court
stipulated that the application of the European Parliament was rejected and that it is not
allowed to postpone cases unreasonably longer. The present case can be considered as an
example of how further limitations are imposed on the Parliament’s legitimate powers within
the scope of this special legislative procedure.
Even though many legal commentators recognize the Parliament’s power of delay in the
consultation procedure, they are nevertheless reluctant to admit that it is in fact sufficient and
leading to successful legislative influence. The European Parliament is often ignored when
descriptions of the consultation procedure are made and some academics even further
describe it as a two-stage game in which “the Commission proposes and the Council
disposes”.12 Others completely underestimate the European Parliament’s role stating that it
lacks any relevant legislative powers.13 In addition, nothing in the formal provisions of the
Treaties provides substantive evidence as to how extensive the Parliament’s powers are within
the process. If one takes into consideration all of the above-provided information, it would not
be far-fetched to conclude that the only directly elected institution in the European Union
cannot indeed affect the final outcome of the legislative proposal within this special
legislative procedure to the very extent it desires. The mere power to postpone legislation
does not seem to be effective while the whole process revolves around the same old actors,
namely the Commission as the initiator and the Council of Ministers, possessing the sole
power to adopt any measures it deems fit. So how effective is really the European
Parliament’s opinion when being usually disregarded is yet to be analyzed in more detail.
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After all the aforementioned negative aspects of the consultation procedure, it is time to look
at the picture from a different angle. This is what Raya Kardasheva has done in her work “The
Power to Delay: The European Parliament’s Influence in the Consultation Procedure”. The
article provides sufficient research on the legislative power of the European Parliament in the
consultation procedure by analyzing its power to postpone the adoption of legislative acts.
The author basically examines all the consultation proposals for the period from 1 May 1999
until 30 April 2007. What is more, it is established which particular factors in the whole
process play a role and to what extent they may influence the Parliament’s success in shaping
the Council’s final decisions. The outcome of this extensive research leads to some interesting
results which may considerably affect the general attitude towards the consultation procedure.
To begin with, the article demonstrates that the Parliament exercises its limited power of
delay regularly and Kardasheva argues that although limited, it still provides the institution
with certain benefits. From 1 May 1999 until 30 April 2007, the Parliament tried to amend
54% legislative proposals out of 925 in total. In addition, it delayed 38 proposals when sent
them back to committee for reconsideration. After careful scrutiny of all amendments
proposed, Kardasheva indicates that 81% of the Parliament’s amendments failed to
significantly affect the Council’s decisions. Nevertheless, there were still those 19% which
were substantially incorporated in the final legislative texts. Moreover, some of them
successfully affected really long and important proposals which can be regarded as success
for the European Parliament.
What is more, Raya Kardasheva provides further detailed information regarding the
amendments. All of the 503 amended proposals were broken down in several issues resulting
in 85 issues for the 38 delayed proposals and 717 issues for the other 474. Her own
calculations and statistics led to the conclusion that the European Parliament did not indeed
affect considerably the final decisions in most of the issues. The Member States remain
reluctant to increase the role of the Parliament to being able to influence the final outcome to
a larger extent. However, the final results are in support of the thesis that the European
Parliament’s powers within the consultation procedure are not that insignificant. The
European Parliament was successful in around 26% of the issues it contested, which amounts
to 208 issues in total. In addition, it is established that the Parliament success rate in delayed
cases was 71.8%, while it was only 20.5% in non-delayed cases. After all, even though most
of the existing scholarly publications have always put it at the background of the consultation
procedure, the European Parliament’s success is undoubtedly evident.
Finally, the article provides additional information as to the factors which play an important
role in the legislative success of the Parliament. Kardasheva indicates the notion of urgency as
the first one. She states that the Parliament’s chances to influence the final outcome of the
legislative proposals are much higher when the Commission is pressed by deadlines and the
Member States have not yet reached a consensus. In that case, the Commission would be
more willing to take the Parliament’s opinion into account. What is more, the Commission’s
intervention may also play a certain role. The author proves that the Commission is perhaps
capable of persuading the Council not to disregard the Parliament’s position completely,
somehow acting as a “mediator”. And last but not least, it is established that the type of issue
may also determine the Parliament’s success. Issues as, for example, fundamental human
rights are highly respected by the European institutions and, if willing to add them to the
legislative draft, the Parliament then is more likely to succeed.
This article provides for a radical departure from the general assumption regarding the powers
of the European Parliament in the consultation procedure. Since none of the existing studies
examines this question in depth, one may say that the work of Raya Kardasheva is one of
really high value. By a more careful analysis of the Parliament’s activity throughout the time,
she managed to refute all of the existing negative understandings of the consultation
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procedure. Contrary to the general opinion that the process mainly revolves around the
Commission-Council axis and the extremely limited role of the Parliament, the article
demonstrates that it acts as an important legislative institution, able to influence the final
outcome. And even though the powers of the Parliament are upon the conditions of too many
relevant factors, it is yet more likely to incorporate its preferences in many of the most
important legislative proposals. Kardasheva in some way turns the established idea of the
process upside down, and leads us into the real significance of the powerful legislative tool of
delay.

4. Conclusion
The decision-making process within the European Union is usually regarded as a twisted net
made of numerous inter-institutional bargaining and agreements. And what exactly the
powers of the different institutions are and how far they stretch through the various legislative
procedures would always remain an open question which can only be answered from behind
the scenes.
One of the very examples is the so-called consultation procedure. Being said to constitute a
special legislative procedure, it applies only in specific cases where the Treaties explicitly
require its use. Having been the main legislative procedure in the past, its application
nowadays is limited to certain areas only, as for example taxation and budget. Its actual
functioning is still not specified anywhere in the Treaties and the inter-institutional relations
are consequently not very clear.
This essay was intended to provide a more detailed overview of the consultation procedure
and how the whole process works whilst emphasizing particularly on the powers of the
European Parliament. Relevant case law of the European Court of Justice, namely the
Roquette Freres Case, as well as the Cabotage II rulings, were examined as to illustrate the
importance of the consultation element in the procedure. On the other side, evidence was also
provided as to prove its extremely limited scope. In line with the existing studies, this work
established that the powers of the European Parliament are indeed not that extensive. It was
indicated that the Council of Ministers is under the obligation to wait until the Parliament
submits its opinion with regards to the legislative proposal but there is no duty whatsoever to
respect it. At some point, it seemed that the role of the Parliament is in fact insignificant and
usually disregarded.
But everything turns around when one take a more careful look at the actual “power to delay”
which emerges from the course of proceedings and proves to be of high importance. Its way
was traced out throughout the time and the outcome was sort of surprising. By analyzing its
frame and the control exerted on it, it was demonstrated that it constitutes a significant
legislative tool of which the European Parliament makes use whenever it deems fit. For the
purpose of providing the desired counter-argument to the established negative understandings
of the consultation procedure, the work of Raya Kardasheva was examined in depth. In her
view, the powers of the European Parliament may be rather limited, but by exemplifying its
legislative consultation activity for certain period of time, they turned out to be influential as
well. Her own extensive research and statistics provided sufficient evidence that the European
Parliament acts indeed as a strong legislative institution together with the same old
Commission and Council.
There would always be some debate as to the powers of the European Parliament within the
consultation procedure. This essay nonetheless indicated some important facts and aspects of
the real process and established its negative and positive sides. But in order to ascertain with
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what powers exactly this legislative procedure grants the European Parliament, further future
observations would be necessary.
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THE DESIRABILITY OF TRILOGUES: EFFICIENCY VERSUS DEMOCRACY
Patrick Leerssen

1. Introduction
As the legislative powers of the EU institutions increased over the past 20 years, so have
concerns over their supposed lack of democratic accountability. Among other developments,
this has led to a greater involvement of the European Parliament in legislative procedures. 1
Their democratic mandate through direct elections, it was reasoned, would work to ensure the
legitimacy of EU decisions.2 In pursuance of this goal, the European Parliament has gone to
great lengths to increase the visibility and transparency of their legislative work through such
measures as open meetings, votes by roll call, the plenary defence of outcomes by party
chairs, and a cooperative, welcoming stance towards press reports on EP activity. 3 On paper,
the European Parliament seems both willing and able to act as a highly visible representative
of EU citizens’ interests, thereby greatly increasing the transparency and accountability of EU
legislation. However, the treaty clauses on the co-decision procedure fail to reflect a critical
component of decision making practice which might serve to distort the Parliament’s
democratic functions: trilogues.
Trilogues are informal meetings between members of the Council, Parliament and
Commission aimed at achieving consensus and facilitating compromise in the legislative
process. They were first held in preparation of Conciliation Committee meetings throughout
the 90’s, but have since risen in popularity, becoming common practice before all readings in
the ordinary legislative procedure.4 Although the Treaty and secondary legislation bear no
reference to trilogues, the Council and Parliament acknowledged this convention in Joint
Declaration 48, where it was praised for its ‘vitality and flexibility in increasing significantly
the possibilities at first and second reading stages, as well as contributing to the preparation
of the work of the Conciliation Committee’.5 Many have indeed praised trilogues for creating
a more effective and harmonious dialogue between the institutions, resulting in faster and
more efficient decision making.6 On the other hand, however, this practice has also been
criticised of being intransparant and undemocratic. To which extent do trilogues bring harm to
the EU’s democratic accountability and transparency, and how may this be avoided or
mitigated?
In order to answer this question, this paper will firstly describe the general practice of
trilogues and their effects on the ordinary legislative procedure, focusing in particular on their
facilitation of early adoption at first reading. This will is be followed by a review of the
consequences that trilogues have for the EU´s democratic safeguards and transparency,
concluding with some preliminary suggestions on how to best balance democracy,
transparency and efficiency in EU legislative procedures.
1
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2. Trilogues and Fast-tracking in the Co-decision Procedure
The co-decision procedure of art. 293 TFEU - since the Lisbon Treaty also referred to as the
ordinary legislative procedure - was intended to place the Parliament and Council on equal
footing as co-legislators for the adoption and amendment of Commission proposals.7 Through
a series of readings in which both institutions adopt their respective positions and propose
amendments in response to one another, this procedure is intended to involve equally the
common European interest as represented by the Parliament, and the intergovernmental
interests as represented by the Council. After a brief description of co-decision in general, this
section will examine what role trilogues play in this context, and how their use has affected
legislative practice.
How does co-decision take place? Once the Commission has drafted a proposal, they initiate
co-decision by submitting it to the Parliament and the Council.8 Following that, the
Parliament must show its colour first by adopting a position and proposing amendments for
review by the Council.9 Special legislative committees take up an important position in the
Parliament´s decision making process. Generally, a proposal at first reading will be referred to
a committee of MEPS for more in-depth analysis under the guidance of a rapporteur who
informs the Parliament of committee proceedings.10 In most cases, a Council representative
also attends these committees, in order to foster consensus and to avoid discussions at cross
purposes.11 Once this committee has given its opinion, the bill is referred to the Parliament in
plenary, where a final position (including proposed amendments) is adopted by simple
majority.12
Subsequently, if the Council is able to accept this position, the act is adopted in that
wording.13 The Council may also reject this position and propose its own amendments, in
which case the process starts once more at second reading, which is largely similar save for a
slight alteration of the majorities required for successful adoption.14 If they once more fail to
reach an agreement, the proposal is referred to a Concilliation Committee composed of both
Council and Parliament representatives, who negotiate a final draft of the proposal, which
must be adopted in full at third reading, if the bill is to be passed.15 This procedure, which
since Lisbon applies to a majority of EU legislation, has been noted for its complexity as well
as its thorough facilitation of consensus building between the two legislators.16 17
Co-decision provides opportunities for dialogue between Council and Parliament at various
stages throughout the procedure; by the adoption and response to each other’s opinions, and
by Council presence in Parliamentary committees and in Conciliation.18 Nevertheless, the colegislators have found it fruitful to hold informal meetings before and throughout co-decision,
in order to further facilitate consensus building. The first of these trilogues commonly takes
7

S. Hagemann & B. Høyland, ‘Bicameral Politics in the European Union’, 48 Journal of Common Market
Studies 4 (2010), 812-813.
8
Art. 294(2) TFEU.
9
294(3) TFEU.
10
Rule 70, Rules of Procedure of the European Parliament, available online at
<http://www.europarl.europa.eu/sides/getLastRules.do?language=EN&reference=TOC>, (last consulted on
28/04/2014).
11
Shackleton & Raunio, 10 Journal of European Public Policy 2 (2003), 178-179.
12
Art. 294(3) TFEU.
13
Art. 294(4) TFEU.
14
Art. 294(5) & 294(7) TFEU.
15
Art. 294(8)(b), 294(12), 294(13).
16
Craig & De Búrca, EU Law: Text, Cases and Materials, 129.
17
N. Foster, EU Law Directions, (Oxford University Press, 2012), 89-90.
18
Shackleton & Raunio, 10 Journal of European Public Policy 2 (2003), 179.

76

place even before first reading, i.e. before the Parliament has issued its formal opinion on a
proposal, and before the Council has adopted its common position. 19 These meetings allow a
small number of representatives from all three institutions to negotiate possible amendments
in anticipation of the plenary sessions. As trilogues are strictly informal affairs, the
appointment of trilogue representatives is left entirely at the discretion of their respective
institutions. Furthermore, as is acknowledged in articles 7 & 8 of Joint Declaration 48, there
are no further procedural requirements concerning the time, place, publicity, procedure or any
other aspect of how these meetings are arranged.20 In practice, the trilogues have been held
behind closed doors, allowing no insight into the considerations and arguments put forth
during such negotiations.21
Trilogues are lauded as a forum for negotiation and consensus building between Council and
Parliament, allegedly leading to a more efficient legislative process.22 Their use became
increasingly important after the Treaty of Amsterdam, which made it possible to adopt bills
directly after the first or second reading - commonly referred to as ‘fast-track’ legislation.
This made trilogues even more alluring, since they would enable Parliament and Council to
settle their differences prior to the first reading, thereby ensuring the early adoption of acts.
Numerical analysis of legislative proposals confirms a trend of increasing fast-track
legislation: In the period of 1999-2004, 28 per cent of co-decision dossiers were concluded at
first reading, and 50 per cent at second reading. 23 In the period of 2004-2009, this ratio had
shifted to 72 per cent at first reading, and 10 per cent at second reading. 24 Many academics
point toward the trilogues as the explanation for this remarkable increase in early adoptions,
as they create the close dialogue needed by the co-legislators to reach sufficient consensus for
first reading agreement.25 As a consequence, within the fast-tracking procedure, trilogues
seem to have become the primary form of negotiation between the Council and Parliament.26
Why do the institutions so clearly prefer trilogues and fast-track legislation, rather than
carrying out negotiations in plenary throughout the various steps of the ordinary legislative
procedure? The advantages offered by the fast track are often referred to with the umbrella
term ‘efficiency’. To be more specific, this efficiency comprises two rather separate benefits:
Firstly, fast-tracking avoids the obvious procedural costs of co-decision, which demands large
administrative efforts from institution members and their supporting staff, which may then
19
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instead be devoted to other issues.27 Secondly, and perhaps more importantly, a shorter period
between proposal and adoption allows for quicker policy response to societal needs and a
reduction of the legal uncertainty created before adoption takes place.28 In these ways,
efficiency of legislature might form a convincing ground for the increased use of fast-tracking
and trilogues.
Besides being influenced by efficiency considerations, Parliament is also encouraged to
ensure prior agreement in trilogues due to the heightened majority requirements for the
adoption in second reading. While the first reading requires a simple majority of votes passed
for the adoption of amendments, the second reading requires a majority of the Parliament’s
component members. 29 In other words, the second reading vote is only equivalent to a simple
majority requirement if all members of Parliament participate. As the number of absentees
increases, so does the relative height of the voting requirement.30 Thus, for most coalitions,
especially those which rely on an unstable or weak majority, the heightened threshold at
second reading provides an incentive to pursue early adoption.31 In summary, although the
popularity of trilogues might partially be explained through a mutually beneficial pursuance
of effiency, it is also caused by the Parliament’s higher majority threshold at second reading.

3.

Trilogues and Democratic Accountability

Despite the advantages of trilogue-based negotiation for legislative efficiency, this practice
also has less desirable consequences for the democracy and transparency of co-decision
procedures. In this regard, I identify two main democratic criticisms of trilogues: Firstly, the
institutional concern that trilogues would hinder the European Parliament’s representative
functions by excluding minority opinions from legislative discourse; and secondly, the
transparency concern that trilogues would disempower the watchdog functions of the media,
civil society and national parliaments by reducing the visibility of decision making. This
section will review both of these effects in their respective order, with a view to explaining
how closed trilogue meetings distort the democratic accountability mechanisms of the codecision procedure.
The European Parliament is elected on the basis of proportional representation, resulting in a
widely varied membership intended to represent the multifaceted political environment of
their European constituencies. This allows the political movements of smaller EU populations
to have their say, without needing to tow the line with large international coalitions. Due to its
inclusive and diverse nature, the political climate of the Parliament may approximate the
views
and
interests
of
the
EU
population
as
a
whole.
This representative functioning of the European Parliament may be called in to question when
its decisions are largely made in the context of trilogues, as this creates a privileged position
for those few MEPs who participate in those negotiations.32 Almost inevitably, the MEPs who
sit in trilogues will be part of the current majority coalitions, as agreement upon amendments
may only be fruitful if they can rely on a Parliament majority.33 As a result, common positions
may be agreed upon in advance by privileged power brokers, while Parliament minorities are
effectively sidelined from the true decision making process. This development has led some
27
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scholars to describe fast-track first readings as a ‘rubber stamping’ procedure, reflecting their
reduction to a mere formality lacking significance in terms of political discourse. 34 Raunio
and Shackleton suggest that, through a lack of independent debate caused the increased
importance of trilogues , the Parliament has become ‘something akin to the sixteenth Member
State, accepting the kind of norms and rules that apply in the Council.’35 Thus, insofar as
trilogues enable fast-track legislation, they further facilitate the marginalization of Parliament
minorities.
Besides distorting democratic representation in co-decision procedures, the shift towards
decision making in trilogues also harms the democratic accountability of the legislative
process as a whole by hiding it from public view. As stated, the European Parliament has
made significant efforts to increase the visibility and transparency of their work in order to
counteract the EU’s public perception as secludeds, unaccountable bureaucrats. However,
when their true decisions are being made behind closed doors in negotiation with the Council,
the public is robbed of valuable insight into their representatives’ actions and motives.36
The confidentiality of trilogues makes inroads on the accountability of MEPS, as their
behaviour in these contexts cannot be assessed by their constituencies. So long as they remain
ignorant of the political reality, their vote becomes meaningless as a method to reward or
punish the political actions of their representatives.37 This lack of oversight threatens to break
the link between electoral promises and political practice in a manner similar to the Council,
whose Members have been criticized for deriding before their constituencies the policy
decisions which they themselves supported in confidential Council meetings.38 In contrast to
the Council, the public nature of the Parliament’s plenary sessions, as well as its committees,
do not allow for such duplicity.39 However, trilogues defeat this policy by enabling members
of Parliament to evade voters’ scrutiny during increasingly important legislative negotiations.
It is important to note the importance of media and civil society in ensuring electoral scrutiny.
The above system of accountability through transparency is not, as some sceptics might argue,
predicated on the flawed notion that every individual voter must be fully aware and informed
of the details of co-decision procedures – indeed an unrealistic expectation. The admitted lack
of interest and comprehension that the average citizen will regrettably exhibit towards
legislative procedures and negotiations does not mean that their disclosure lacks importance
for democracy. Such a conclusion would ignore the workings of civil society in selecting and
disseminating the most important information to the public at large. Certainly, the entire
populace need not and cannot be exhaustively informed on every aspect of EU politics, but it
is here that the media play a vital role as ‘public watchdog’40; By selecting, disseminating and
commenting upon those facts which are considered of particular importance for the interests
of their audience, the fourth estate play an important part in ensuring the accountability of
politicians to their electorate.41 Thus, although the publicity of the legislative process may be
met with indifference by most voters, it nevertheless is of great value to the work of
34
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journalists, researcher, advocacy groups, and other actors in civil society who may in turn
exercise great influence on voters’ opinions. As decision making shifts to trilogues, these
media become uninterested in ‘plenary sessions without any remaining controversy’.42
In addition to the lack of oversight by civil society, trilogues and fast-tracking also harm
democratic accountability in a more indirect manner by hindering the surveillance of
legislation by national parliaments. National parliaments play an important role in ensuring
the democratic accountability of their ministers for their policy in the Council, and may advise
them on such matters from a democratically mandated national perspective. Trilogues pose
two problems for this system of democratic influence on Council policy: firstly, the informal
and confidential nature of trilogues make it impossible for national parliaments to follow the
negotiation proceeding, and the resulting early adoptions leave them limited time and
information to comment on proposals.43 Secondly, as the Council is represented in trilogues
only by the Council Presidency, and not by the ministers themselves, the national parliaments
are no longer able to have their individual views represented effectively throughout the
negotiations.44 The resulting exclusion from the legislative process has led the national
parliaments of inter alia Finland, Denmark, Sweden, The Netherlands and the UK to criticize
trilogues and demand more transparent decision making.45

4. Towards a more Democratic Co-decision Procedure
Having seen on the one hand the contributions that trilogues make to the efficiency of
legislation, and on the other hand the resulting lack of transparency and meaningful plenary
debate, the question rises how these conflicting interests may best be reconciled. Can the
harmful effects of trilogues be mitigated without unduly affecting the efficiency of
legislation? Simply calling for an end to their confidentiality and public access to trilogue
documents, as certain advocacy groups have demanded, does not seem a realistic option in my
view. After all, trilogues are by definition informal meetings without any legal origins or
procedures. Regulating them would therefore be tantamount to a general ban on informal
communication between Parliament and Council Members, which seems unenforceable. As
long as members of the Council and Parliament wish to contact each other, they will
presumably find a way to do so, prohibitions notwithstanding, since messages may always be
carried through intermediates, delegate representatives or private electronic media.
The reality is that discussions behind closed doors will always remain possible and cannot be
prevented through reactionary measures; instead, I contend that their impact on the legislative
process might best be mitigated by providing incentives to keep political discourse open and
accessible.
The above has shown that the use of trilogues seems to be most questionable when it enables
the adoption of proposals at first reading, as this allows minimal time for meaningful
Parliamentary debate and for oversight by national parliaments and civil society at large.
Therefore, I will examine two possible methods for reducing the impact of trilogue
negotiations, while taking into account the conflicting interests of efficiency and democracy:
42
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the enforcement of a ‘cooling-off period’ between the end of Committee negotiations and
plenary voting, and the alteration of the Parliament´s second reading majority requirements.
The renewed 2009 Code of Conduct for the European Parliament first introduced a ´coolingoff’ period, stipulating that ‘There shall be sufficient time between the end of a negotiation to
vote in plenary’.46 The Conference of Presidents of the European Parliament has, as a
working principle, defined ‘sufficient time’ at a minimum of four weeks except for duly
justifies cases of urgency.47 It is reasoned that this delay would allow sufficient time for
members of Parliament to consider the response of civil society to a given proposal and to
conduct thoroughly prepared debates in plenary.48 However, due to the Code of Conducts
non-specific formulation, this restriction has not been applied consistently in practice. 49 To
encourage a more significant result, some advocacy groups have argued for a stricter
application of this rule, as well as an extension of cooling-down periods to six, eight or even
twelve weeks.50 Whether a stricter application would influence parliamentary outcomes,
remains to be seen, as it might require unusually novel, persuasive arguments or particularly
vehement public protestations to persuade MEPs to abandon their political group’s standard
affiliations in opposition of trilogue agreements.
In my view, a further extension would lead to a disproportionate burden on the efficiency of
legislation, since it would apply to all proposals (except those of evident urgency), placing an
equal burden on controversial areas as on those with significant consensus.51 Furthermore,
such a response fails to address the central problem posed by trilogues, namely the shift of
decision making from Parliament itself to prior negotiations. In the absence of meaningful
Parliamentary debate, the mere protraction of ‘rubberstamping’ proceedings will simply
reduce efficiency without providing any significant advantages. Cooling-down periods might
therefore best be combined with other measures to limit fast-tracking practices.
How, then, might the Parliament be encouraged to shirk their reliance on trilogue agreements
and hold independent, genuine debates at first reading? As mentioned in section 2, the wish to
adopt acts at first reading is amplified by the fact that the second reading has higher majority
requirements. Consequently, Parliament coalitions may discover that they command a simple
majority, but cannot ensure the turnout required to reach a majority at second reading, making
it all the more essential to secure prior agreement.52 The Council has a similar incentive to
adopt at first reading, as the Commission may demand unanimity for Council amendments
tabled at second reading.53 As a consequence of these restrictions, first reading might in some
case also form the only opportunity for the co-legislators to pass certain proposals.
If the adoption threshold at second reading were to be brought back to a simple majority of
votes, the Parliament would not feel so pressured to take the Council’s demands into account
when adopting their position at first reading.54 Such an improved bargaining position might
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reduce the significance of prior informal agreements with the Council and encourage an
independent and meaningful Parliamentary debate in plenary and committee sessions. As
these sessions are well-documented and publicly accessible, this change could partially
alleviate democracy and transparency concerns without unduly impacting the efficiency of
legislation, as it places no restrictions on the possibility of early adoption in general. Instead,
by reducing Parliament incentives for fast-tracking, a reduction of the second reading
threshold would facilitate further deliberation and meaningful debate on contentious issues,
while keeping intact the possibilities for early adoption in cases of clear consensus.

5. Conclusion
Both the advantages and disadvantages of trilogues lie in their ability to accelerate legislation
by aiding early adoption and streamlining negotiations. One the one hand, this allows for
more efficient and responsive legislation, thereby benefiting the EU as a whole. On the other
hand, the intransparent fast-track legislation enabled by trilogues damages the co-decision
procedure by excluding numerous parties from the decision making process and depriving the
ordinary legislative procedure of political significance. Firstly, trilogues exclude a large
number of MEPs from participating in meaningful debate on legislative proposals, thereby
reducing parliamentary sessions to the ‘rubber stamping’ of prior informal agreements.
Secondly, they exclude national parliaments from exercising scrutiny on the policies of their
ministers in the Council, and in fact even the ministers themselves are in some way withheld
from truly participating fully in negotiations, as only the Council Presidency is represented in
trilogue meetings. Finally, the confidentiality of trilogues leads to an exclusion of media and
civil society, whose watchful gaze might otherwise serve to enhance the electorate’s political
oversight and the accountability of their representatives. What remains is greater influence for
those few privileged actors who attend trilogues, with the Council Presidency and
representatives of the major Parliament groups standing to gain the most.
A general ban on informal negotiations during or before co-decision seems entirely
unrealistic. Besides greatly reducing the efficiency of legislation, this would also be
practically unenforceable, due to the informal nature of trilogues; so long as members of
Council and Parliament have cause to seek private, confidential negotiations, they will find a
way to do so. Ruling out such communications, or demanding the publicity of trilogue
proceedings and documents, can in my view only lead them to retreat into further
confidentiality and intransparency. Instead of such reactionary measures, I contend that the
harmful effects of trilogues might be mitigated through procedural changes which deemphasize fast-track legislation, where trilogue agreements seem to have the greatest effect
on transparency.
I identify two alterations to the co-decision procedure which might lend greater to
significance to Parliamentary debate at first reading; firstly, a reduction of the second reading
adoption threshold to a simple majority of votes would reduce the need for fast-track
legislation, and afford the Parliament more room to develop an independent view at first
reading, without having to take undue account of the Council’s interests. Secondly, this
change might be buttressed by a more consistent application of the cooling-down period in the
Parliament’s Code of Conduct, reserving four weeks between committee agreements and
plenary voting, so that civil society and national parliaments might consider proposals,
attempt to persuade their representatives, and ensure accountability. If applied in conjunction,
these two measures could maintain an efficient co-decision power, while encouraging a more
transparent, multi-faceted and diverse legislative discourse.
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THE CONSULTATION PROCEDURE AND THE POLITICAL POWER OF THE
EUROPEAN PARLIAMENT: THE PARLIAMENT'S POSITION UNDER THE
CONSULTATION PROCEDURE: IS IT AS WEAK AS IT SEEMS?
Rebekka Dietsch

1. Introduction
The European Parliament represents the democratic character of the European Union since it
is the only Institution, that is elected directly by the citizens of the European Union. The
European Parliament has therefore gained a lot of legislative power and influence in general
throughout the History of the European Union in order to pay tribute to this circumstance and
to avoid a 'democratic deficit' of the former Community and now Union.1
The Rome Treaty, Single European Act and Maastricht, Amsterdam, Nice and Lisbon
Treaties, have steadily enhanced the legislative Powers of the European Parliament starting
without any legislative power under the Rome Treaty to the legislative procedures we know
today. It is now a fundamental principle of the Union, that the European Parliament and the
Council of Ministers should exercise legislative functions jointly.2
Since the Lisbon Treaty from 2007, the default legislation procedure is the ordinary
legislation procedure in which the Council and the European Parliament decide jointly
whether the legislative proposal issued by the Commission will be adopted.3 There are
however still some residual areas in which the consultation procedure is effective.
Under the consultation procedure the European Parliament merely has to be consulted and
has no decision-making powers. This procedure is therefore considered to give the European
Parliament only a very small role in the legislative process.
The question which poses itself is whether this assumption, which is prevalent in a lot of the
literature dealing with this procedure,4 really rings true or whether there are possibilities for
the European Parliament to exercise power also under the legislation procedure.

2. Evolution of the European Parliament's Legislative Powers
To be able to understand the consultation procedure better - and especially to fathom why it is
today regarded mostly as a procedure giving the Parliament only few possibilities to influence
the legislative process – it is important to look at the evolution of the European Parliament in
the EU.
The role of the EP in the legislation process has gradually developed in the history of the
European Union. The Parliamentary Assembly under the ECSC Treaty did not have any
legislative Power.5
This changed when the consultation procedure was introduced with the Rome Treaty in 1957,
giving the Parliament the right to be consulted on a small number of Commission proposals.6
The areas this procedure applied to were – at first without a proper treaty base – steadily
1
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extended throughout the following years, giving the Parliament a consultative role in
practically all legislative proposals and non-legislative texts.7
The Single European Act in 1986 was the first treaty amendment in regard to the legislative
power of the European Parliament since the Rome Treaty.8 It established the cooperation
procedure, which enabled the Parliament to have a greater legislative influence by stipulating
two readings rather than one as well as giving the power to block a proposal by an absolute
majority. It also provided the EP with the possibility to make amendments to the Council's
position which then could only be rejected or approved by the Commission.9
The Parliament's power where even further extended by the Maastricht Treaty in 1992 with
the introduction of the co-decision procedure. This procedure enabled the European
Parliament to reject a legislation proposal on its own without any enforcement of the
Commission being needed.10
The Lisbon Treaty renamed the co-decision procedure in the ordinary legislation procedure
and extended its scope even further to areas where consultation was used before.
All these changes and developments have given the European Parliament a greater influence
in the legislative process and have reduced the scope of the consultation procedure. The wide
extension of the legislative role of the Parliament may also be the reason, why the
consultation procedure, which was the first real acquisition of power of the European
Parliament, is in our days considered (by most of the literature) 11 to give the European
Parliament little legislative power, since it's influence seems to be rather weak compared to
the ordinary legislative procedure and its predecessors.

3. Scope of the Consultation Procedure Today
As afore mentioned, the consultation procedure is not often used in our days and has become
more of a residual procedure. The few categories to which the consultation procedure still
applies are specified in the Treaties under the special treaty provisions, which build the legal
basis of EU Legislation.12 Those categories are for example EU citizenship, police and
judicial cooperation in criminal matters, agriculture, harmonisation of indirect taxes, measures
against discrimination and internal market exemptions. The consultation procedure is
especially used in legislation-heavy areas. It is often used for more specific programs or
detailed rules and the procedure of certain fields.13 It can also make the ordinary legislative
procedure applicable.14

4. How Does the Consultation Procedure Work?
Decision-making with consultation of the Parliament is one of the so-called special legislative
procedures named in Art. 289 (2) TFEU, which now exist next to the ordinary legislative
procedure15 and the less common consent procedure.16
7
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The exact mechanisms of the consultation procedure are not explained in one specific treaty
article but rather in the specific provisions to which it applies.17 Those articles state that in
application of the consultation procedure, the Council of Ministers must consult the European
Parliament before it can adopt the proposal of the Commission by unanimity or QMV. Often
the Economic and Social Committee and the Committee of Regions have to be consulted as
well.
The Council may also have to consult the Parliament again if there are important changes to
the proposal, that did not stem from the Parliament.18
The Council then ideally should take the view of the European Parliament into account. There
is however no mechanism to ensure that the Council does so. Also, there is no obligation for
the Council to actually follow the view of the European Parliament, since it is not bound to it
in any way. As a matter of fact, the Council does ignore the EP's opinion in more than 80 per
cent of proposals issued.19
Therefore, the consultation procedure as it is laid out in the treaty is in general a rather
intergovernmental procedure, since the power lies largely in the hands of the Council.
5. The Isoglucose Case and its Implications
There are however possibilities for the European Parliament to exercise a greater influence
than is obvious at first glance at the treaties.
This results from the fact that, as afore mentioned, the Council is obliged to consult the EP
and has to wait for its opinion in order to adopt legislation under the consultation procedure.
Legislation adopted without the consultation of the EP can therefore be declared void as was
first established in the Isoglucose Case.20
In this case, the Roquette Frères corporation, supported by the European Parliament, tried to
have Council Regulation No 1293/7921 annulled in a case against the Council which was
supported by the Commission. The Council had adopted this regulation after it had sent a
letter to the EP seeking its consultation. The Parliament however did not give its opinion on
the case due to the fact that the progress of finding an agreement for the content of such an
opinion took to long in the Parliament and the relevant committees. The applicants argued that
the Regulation breached an essential procedural requirement, as laid down in Art. 173 EEC,
because although the EP was consulted as required, its opinion was not awaited. The Council
for its part claimed that it had asked the Parliament to deliver its opinion before a certain date,
but the Parliament failed to do so and that the Council had fulfilled the requirements of
consulting the Parliament.
The Court declared the regulation to be void on the grounds, that the Council did not consult
the Parliament properly. This was inter alia attributed to the fact, that the Council did not take
all possible steps to obtain a faster decision by the Parliament. In its judgement, the court
pointed out the importance of the Parliament in the legislative Process particularly by saying
that its involvement 'reflects at Community level the fundamental democratic principle that
the people should take part in the exercise of power through the intermediary of a
representative assembly'.22 It elaborated that in order to make sure that this requirement is
17
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satisfied, the Parliament actually needs to express its opinion in opposition to a mere
consultation.23
The judgement in the Isoglucose case had several implications for the Power of the European
Parliament under the consultation procedure. By explaining that the opinion of the Parliament
had to be awaited, the court seems to have given the EP the possibility to deliberately delay
legislation that it does not consent with. The effects of such a power could be enormous, since
it increases the influence of the EP to an extend that goes much further than what is prescribed
in the formal treaty provisions.24
At the same time however, the Court reinforced the options that the Council has to accelerate
the consultation process in the Parliament in order to get the Parliament's opinion in a time
frame that is appropriate to them, even though that option was not used in this particular case.
Those Options are the request to apply the procedure in cases of urgency under, what is now,
Rule 142 of the Rules of Procedure of the European Parliament25 and the possibility to ask for
an extraordinary session of the Assembly. The Council can thus only in a specific and limited
number of cases ask the European Parliament to deliver its opinion within a certain time
frame if the urgency of the matter requires so.26 Only if this time limit is not complied with,
the Council can act even without the consultation of the Parliament.27
The Parliament used the momentum that the case provided in its advantage and incorporated
regulations in the Rules of Procedure of the European Parliament that gave the EP the
possibility to prolong the giving of the opinion.28 Those rules are in a similar formulation still
incorporated in the Rules of Procedure today.
The Parliament can thereby in most cases delay its opinion if the Commission does not
approve of the amendments to its proposal that are made by the committee. The committee
chair can then propose to the plenary not to issue a final opinion, but instead refer it back to
the same committee that can reconsider those amendments.29
Another way for the EP to delay its opinion is to reject the proposal in its entirety and seek for
a withdrawal by the Commission. If the Commission refuses to do so, the rapporteur can refer
the proposal back for further consideration.30
The Parliament therefore indeed has possibilities for delaying legislations it does not consent
with by using the Rules of Procedure.
By using this procedure the Parliament can already signal to the Council and the Commission
in advance, that it is not in favour of the original proposal, which gives them time to
reconsider their proposal and make concessions to the EP in order to avoid further delay.31

6. Possibilities of the Parliament to use Delay in its Advantage
Since the Isoglucose ruling, which established the Parliament's power to theoretically delay
the consultation and therefore the whole legislative process, there have been several studies
and hypothesis' about a possible increase of the Parliament's influence under this procedure.32
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The first and most obvious situation which increases the influence of the EP in using its
power to delay legislation, is when the Council is under a certain pressure to find a quick
decision. The European Parliament does automatically have a strong bargaining position in
the case of such urgent matters.33 This was for example used by the EP in its advantage in the
case of the proposal for the Economic and Monetary Unions first phase, when the
Commission's proposal was on a strict timetable and the Council thus made important
concessions to the Parliament in order to avoid further delay.34
Delay thus brings attention to the Member States and gives the Council and the Parliament the
possibility to have informal negotiations.35 Another important factor that influences the power
of the Parliament is the Commission's support. This is the case because the council can only
change the Parliament's amendments by unanimity if the Commission supports the
amendments and introduces them in its proposal.36

7. Limitations to the Influence of the Parliament
7.1 Ruling of the Court in the General Tariffs Preferences Case
Although the Parliament must be given sufficient time for the consultation,37 it seems
however not possible for the Parliament to delay its opinion endlessly, since this would in
reality amount to some kind of veto. This was clarified by the Court in the General Tariff
Preferences case.38
In this case, the European Parliament asked the Court – via what is now Art. 263 TFEU – to
annul a regulation of the Council, which applied generalized tariff preferences. 39 It claimed
that the Parliament's prerogatives had been disregarded by not consulting it. The Regulation
had been adopted after the EP was formally consulted but before it could give its opinion on
the matter, since the Council had requested urgency, but the Parliament failed to comply with
the time limit even though it had accepted this request.
The Council however defended its line of action by arguing that it had exhausted all
possibilities to obtain the opinion in the time limit they agreed on.
The Court reinforced the principles laid down in the Isoglucose case in its decision. It did
moreover, and most importantly, find that the 'inter-institutional dialogue, on which the
consultation procedure in particular is based, is subject to the same mutual duties of sincere
cooperation as those which govern relations between Member States and the Community
institutions'.40 The application of the Parliament was therefore dismissed, because the
European Parliament did not act in accordance with those principles.
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The Judgement made clear that the European Parliament does not have an unlimited power to
delay legislation, opposed to what is assumed by certain parts of the literature.41
Despite the fact that the Council had demanded urgency in this particular case, the ruling
could also become applicable to similar cases where urgency was not requested since the
Court referred to the principle of sincere cooperation.
The Parliament is in any case reluctant to block decisions by withholding its opinion
indefinitely.42 The relatively short time of delay of on average five months (in the time period
1999-2007) also indicates, that the EP does not use its power to block proposals completely,
but rather to make its position clear.43
7.2 Ruling of the Court in the TACIS Case
Another case, which was decided in the same year and also reined back the power of the EP
under the consultation procedure, was the TACIS Case.44 In this case the Council had adopted
a regulation only five days after it received the opinion of the Parliament, which prompted the
question whether the EP can be regarded as consulted, if the Council had made up its mind
before it received the Parliament's opinion.45 The Parliament claimed in its application that
this time period was to short for the Council to possibly have been able to take its view into
account. They underlined this opinion by pointing out that the Council had started its
negotiations before the Parliament had given its view and before even asking for the
consultation of the Parliament. This had, according to the Parliament, the effect that its
consultation was only a 'sham'.46
The Court rejected this reasoning by saying, that the consultation procedure does not oblige
the Council to actually take the view of the Parliament into account, it does merely prohibit
the adoption of its final position before the Parliament was consulted.47 The Court did
however say that 'it is only if the Council definitely adopts its position before the receiving the
Parliament's opinion that there is a failure to comply with the consultation procedure.'48
In fact the Council regularly takes at least a preliminary decision before the Parliament's
consultation.49 Such decisions by the Council taken 'in – principle' make it especially hard for
the Parliament to exert the power it has under the consultation procedure.
At the same time, the case could also reiterate a requirement which strengthens the rights of
the EP in the procedure, if the Courts findings are interpreted in such a way that the Council's
definite decisions are void if taken before the consultation of the Parliament. It seems
however hard to proof whether the decision that the Council approved was taken before or
after the EP could issue its opinion, which makes both criteria seem to be a little bit vague.
The two cases seem nonetheless to restrict the Parliament's power of delay so that it will not
exceed the Power the Parliament has under the articles that govern the consultation procedure
in the Treaty in a way that may be opposed to it.
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8. Is the Parliament Really as Weak as it Seems under Consultation?
In order to decide whether the Parliament plays a significant role in decision-making under
the consultation process, it is important to consider all possibilities that the EP has in order to
influence such a decision. It is also especially necessary to take into account the
countermeasures that Council and Commission can take in order to assure that they can exert
their legislative functions to the extent they wish.
It was established in this text, that the power to delay seems like a great opportunity for the
Parliament to exert influence over the outcome of the legislative process. Therefore it should
be considered, first of all, to what extent this really rings true.
By delaying the transmission of an opinion, the EP has a way to exercise a certain pressure
over the Council. This is especially then the case, when the Commission and the Council are
under some time pressure to find a decision. It can however be questioned if this power really
has as big implications as some authors assume,50 since the Council still has possibilities to
push the Parliament for a quick decision. It can for example, as afore mentioned, request the
Parliament to find an opinion within a certain time frame. Seeing as the non-compliance with
this date would then trigger the possibility for a decision by the Council without the
involvement of the Parliament, this takes some of the edge of the EP's delaying power in such
a case.
It can nonetheless not be ignored that even an indication of the possibility of delay has a
certain effect on the Council, since it would normally wish to avoid complications in an
urgent matter, therefore augmenting its willingness to consider the EP's amendments, which
gives the Parliament already a better bargaining position.
Another factor which restricts the power, is the fact that Parliament can not block legislation
completely by delaying a proposal for an unlimited amount of time, since that would not be in
line with the demand for 'sincere cooperation' as was pointed out in the TACIS case.
This does however not have as big implications for the relevance of the Parliament's power as
may seem on first sight, since the Parliament does normally not try to completely block
legislation by delaying it anyway. It is rather inclined to merely signal that it does not agree
with a certain proposal and wishes to have its considerations taken into account by the
Council.51
Finally one should be mindful of the fact that the consultation procedure is merely a residual
one in our days and that the context of the decision-making process has changed since
consultation was introduced.52 This could mean, as Boyron analyses,53 that the court will be
less inclined to protect the prerogatives of the Parliament in the consultation process, since the
EP is in general a lot stronger than it used to be, due to the introduction of the other legislative
processes, and therefore might not need the same amount of protection as it did before.54

9. Conclusion
Taking into consideration all the afore mentioned it can be concluded that the Parliament's
role under the consultation procedure is definitely not as weak as it seems at first look at the
treaty. The Parliament does on the contrary have the very palpable option to simply delay its
50
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opinion. This possibility is however not unlimited and unrestricted. The limitations that have
been given to the delaying seem appropriate, since otherwise the delay would amount to a
'quasi-veto', which was not intended by the Treaty.
On the other hand, it has to be pointed out that the aforementioned observations have shown,
that with this instrument, the European Parliament has only a mean to react in the legislative
process by protracting the original draft. It is not a legislative power to shape the legislations
unless by bargaining with the Council in view to come to a consent.
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SUBSIDIARITY IN THE EU: BACK TO THE SOURCES
Andrea Rigamonti

1. Introduction
The concept of allocation and exercise of competences at different levels has always been one
of the main points of struggle between the advocates of Member States’ independency in
decision making, and the advocates of Union coordinated decision making. In areas of nonexclusive competence, where should the line between the singles and the whole be placed?
When should the Member States be left alone in deciding their own policies, and when
should they follow the same path through harmonisation? The principle was originally
introduced in the treaties to give a clear-cut answer to these questions, but nowadays criticism
arises from both sides.
It seems necessary to come to a better understanding of how the founding fathers of the Union
wanted us to deal with the issue of Member States’ freedom of choice: the tension originating
from the clash of these two interests should aim at the common good, and in order to reach
such common good the principle of Subsidiarity, together with the one of proportionality,
illuminates the lines which none of the parties can cross.
This work will provide an analysis of the sources of the principle of Subsidiarity and of its
historical development, accompanied by the analysis of several cases in which this principle
has been enforced by the Member States’ national Parliaments. The paper will focus on the
adequacy of the powers to enforce subsidiarity given to the national Parliaments, reflecting on
how this power has been used in recent cases.
The author is indeed aware of the fact that the one of Subsidiarity is a principle binding for all
bodies in the EU, but has nevertheless decided to focus only on the way National Parliaments
deal with it. Considerations will be provided on whether the procedure introduced with the
Lisbon Treaty has been properly followed by the national parliaments, and on how they
should make use of this instrument.

2. History of Subsidiarity
2.1 Subsidiarity: a Multidisciplinary Definition
The drafters of the Treaties did not start from scratch: the principle of Subsidiarity is not only
an European Union related concept, but it has been part of Western culture for centuries. In
philosophy, theology, and political science - in particular - the principle has been used to
define the ethical grounds of interactions between individuals and the society they live in.
The word subsidiarity originates from the latin subsidium, which meant giving help from the
reserve to those who are in the vanguard of the battle: this phrase underlines the idea of
supporting someone while, at the same time, respecting his initiatives and capabilities.1
Human beings are defined by Aristotle as politikon zoon, social animals: their lives depend on
the circumstances which surround them, in particular on the society in which they live.
1
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Subsidiarity arises as the concept codifying the reciprocal responsibilities that individuals owe
each other.2
The principle of subsidiarity has particular importance in Catholic teaching: its most explicit
definition can be found in the 1931 encyclical Quadragesimo Anno, written by pope Pius XI,
in which it is said that it should be left to individuals to do what they can achieve by
themselves, and that services that can be performed by lesser bodies on a lower plane should
not be turned over to a greater society of higher rank functions and services.3 Subsidiarity is
seen as a vertical force which creates a balance between communities which are hierarchically
related.4 The individual or subgroup, and the state he belongs to, have their own objectives
and areas of action: they should not invade each other’s areas, even though the state stands in
a higher place than the individual.5
The Catholic theory was later brought into the political sphere by the work of German
political thinkers after the second World War. As opposed to the centralisation characteristic
of the nazi regime, subsidiarity was a cornerstone in the idea of the power originating at the
level of the Länder: the powers shall be exercised at that level, unless specifically granted to
the central legislator.6
With the 1984 Draft European Union Treaty, created by a group of legislators led by the
Italian federalist MEP Altiero Spinelli, the principle of Subsidiarity was given a prime role in
the European construction: the treaty provided that the Union was to be given only ‘those
powers required to complete successfully those tasks that they may carry out more
satisfactorily than the States acting independently’.7
2.2 Subsidiarity in the Treaties
The principle of Subsidiarity was officially introduced in the treaties with the TEU, in 1993.
In previous treaties, however, it was already possible to perceive the importance of
subsidiarity as a key element in the making of European legislation.
With the Single European Act the principle was introduced in the EU environmental policy,
under art. 130r(4). The article states that the Community shall only take action if its objectives
can be better attained at Community level than at the level of the single Member States.8The
principle is explicitly mentioned for the first time in the Maastricht Treaty of 1993. In Title I,
article B, it is stated that the objectives of the Union should be achieved in accordance with
the principle of subsidiarity, defined in art. 3b of the Treaty establishing the European
Community. In article 3b it is subsequently stated that ‘any action by the Community shall not
go beyond what is necessary to achieve the objectives of this Treaty’.
Article 3b provides, together with subsidiarity, the other two principles of conferral and
proportionality. The three principles together create a threefold test for the creation of EU
legislative acts: at first, it is checked whether the EU institutions have the power to legislate in
2
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such area; secondly, - if there is no exclusive competence - with subsidiarity it is assessed
whether it is appropriate to legislate in that field, or whether it is better to leave the matter to
the Member States; thirdly - with proportionality it is checked whether the way in which the
legislative act is created is proportional to the ends it aims at.9
It is interesting to notice that art. 130r(4) SEA has been deleted from the re-drafted article in
the Maastricht treaty, underlining how under the new formulation it is not necessary to specify
how subsidiarity should apply, since it is deemed to be automatically covered by the
introduction of art. 3b.10
Impetus for the development of subsidiarity was given by the Danish rejection of the treaty on
2 June 1992: the European Council met in Birmingham shortly afterwards and prepared a
document in which the parts of the Maastricht treaty bringing ‘Europe closer to the citizens’
were emphasised. Moreover, a document spelling out the approach the Council intended to
use to ensure subsidiarity was drafted during the following European Council Meeting in
Edinburgh; in each case, the Council would examine whether the Community was entitled to
act, whether the extent to which such action was desirable, and whether the nature and extent
of the action should be proportionate to the objective, and as simple as possible.11 It was,
however, also specified that the principle of subsidiarity does not give the power to question
the powers conferred to the Union by the treaty, that the assessment should be carried out on a
case-by-case basis, that it should respect the acquis, and that it should not call into question
the supremacy of Community law.12
The Treaty of Amsterdam brought more clarity to the topic of subsidiarity. A protocol on the
application of the principles of subsidiarity and proportionality was annexed to the treaties,
codifying what agreed upon in the Edinburgh European Council in 1992.13 It was, in such
occasion, decided that the Commission needed to carry out wider consultations before
proposing legislation, and that justifications should have been introduced in the preamble to
any new proposed measure. As a result, the Commission decided for the so-called ‘bonfire of
measures’, with more than 15 directives being withdrawn because they could have been better
carried out at national level.14
The ‘Amsterdam subsidiarity’, in substance, applied to all issues where competences are
shared between the Union and the Member States, providing safeguards against unnecessary
centralisation, and increasing transparency in law-making. The Community was required to
legislate in the weakest form necessary, leaving as much room as possible to Member States’
discretion.15
The aborted Constitutional Treaty would have introduced numerous features enhancing the
enactment of the principle of subsidiarity: the place given to the principle, in art. I-11.3 of the
Constitution, is in itself already a symbol of its importance. Moreover, the regional and local
dimension of the principle was especially underlined, to meet the demands of the regional
authorities of strongly devolved countries.16 The enforcement system, also called Early
9
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Warning System, of art. I-11 and Protocol Nr. 2 on Proportionality and Subsidiarity, provided
a ‘yellow card’ procedure, charging the national parliaments in first instance with the task to
ensure the compliance with the principle: if one third of the national parliaments objected to a
proposal because of non compliance with subsidiarity, the Commission would have had to
reconsider it.17
The main consideration to be made about this version of subsidiarity, as we will see for the
one enacted by the Lisbon Treaty, is that it does not prohibit joint legislation against the will
of subunits, but simply moves the burden of proof18 on integrationists.19
The Lisbon Treaty took much from the proposals of the Constitutional Treaty: the Treaty
implemented the Early Warning System originally created within the framework of the
Constitutional Treaty, giving the national parliaments an instrument to react to EU legislative
proposals before their adoption.20 The system introduced with the Lisbon Treaty does not
substantially differ from the one proposed with the Constitutional Treaty, but it certainly
requires further analysis.
The Commission is under the obligation to forward the proposed legislation to not only the
Union legislator, but also to national parliaments, at the same time.21
National parliaments are, under the Lisbon treaty’s framework, allowed to forward reasoned
opinions on subsidiarity to the Commission, if they believe that the proposed legislation does
not comply with the principle. The reasoned opinions, however, must fulfil several
requirements to be classified as such.22 Five admissibility criteria are laid out: the reasoned
opinions must originate in a national parliament, or in one of its chambers, they must concern
a draft legislative EU act, they must be sent in time, they must contain reasons, and they must
concern an alleged violation of the principle of subsidiarity.23 The parliaments have a time
frame of eight weeks to submit their reasoned opinions, from the moment in which the last
language version of the proposal has been transmitted.24
Each national parliament is entitled to two votes, which are to be equally divided in case a
parliament has a bicameral system.25 A ‘yellow card’ comes into place when at least one third
of the parliaments submits a reasoned opinion: in such case, the Commission will have to
review the proposal, and has to decide whether to withdraw, maintain or amend it.26 In case a
simple majority of the national parliaments submits a reasoned opinion, the proposing
institution will be bound to review the proposal and, in case it decides to maintain it, it will
have to submit itself a reasoned opinion to the Council and to the EP, each of which can
decide to abandon the proposal by a 55% majority.27
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2.3 Subsidiarity: the ECJ’s Jurisprudence
The Tobacco Advertising28 case is to be seen as the first milestone in the evolution of the
Court’s jurisprudence on the principle of Subsidiarity.29 In the case, the German government
claimed for annulment of Directive 98/43 EC, calling for harmonisation of rules on the
advertisement of tobacco products in the Member States. The German government argued that
the proposed legislation had been built upon an improper legal basis, namely art. 95 EC (now
art. 114 TFEU). Simply put, the case is to be deemed as groundbreaking because it spelled out
in clear terms that the EU may only intervene to harmonise national laws if that diversity can
be proved to be harmful to achieve the EU’s internal market.30
In the Working Time Directive case31, the UK brought an action against the Council
concerning the Working Time Directive, harmonising the weekly average working time which must not exceed 48 hours -, the amount of minimum rest period, and the workers’
entitlement to a four weeks annual paid leave. The UK argued that the Directive had been
based on the wrong article - namely art. 118a EC -, and that the measure did not comply with
the requirement of subsidiarity.32 The court dismissed the argument about subsidiarity: the
Council has a responsibility, arising from art. 118a EC, to enact measures to raise the level of
health and safety protection of workers. If the Council finds that it is necessary to improve the
existing level of protections, it is to be deemed as presupposing Community-wide action, and
therefore it automatically fulfils the requirement of subsidiarity.33

3. Subsidiarity in Practice
3.1 Actions of National Parliaments: Case Law
Seen the relatively recent enactment through the Lisbon Treaty of the new yellow card system
for the control of respect of Subsidiarity by the Union Legislator, there have only been two
cases in which the procedure has been put into place.
The first case in which the procedure has been used was in 2012, and the national parliaments
voted against a Commission proposal on the right to strike.34 The so-called ‘Monti II’
regulation was blocked by the action of 12 national parliaments, which adopted reasoned
opinions concerning both the choice of legal base for the regulation, and the competence of
the Union to regulate on this matter. Governments argued that the right to strike was an issue
to be regulated at the national level. The arguments used by the parliaments are made
especially clear by the reasoned opinion issued by the European Affairs committee of the
Saeima, the Latvian parliament.35 In the document by them drafted, it is argued that the
proposed Regulation has been based on art. 352 TFEU - a legal basis which can be
28
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exceptionally used in order to create legislative acts aimed at the achievement of the general
objectives of the Union -, and that compliance with subsidiarity cannot be assessed in this
case, also keeping in mind that another legal basis - art. 153(5) TFEU - seems to exclude the
possibility of harmonisation in this field.
The legislative process, however, was not blocked by the ‘yellow card’ procedure itself, but
was instead spontaneously withdrawn by the Commission in order to attempt to pass the other
part of the package which regarded posting of workers in the EU.36
The second case in which the procedure has been used regards the proposal for the
establishment of the European Public Prosecutor’s office.37 The proposal is to be based on
art. 86 TFEU, dealing with judicial cooperation in criminal matters.
Soon after the submission of the proposal to the national parliaments, as prescribed under art.
7(2) of the Protocol on the Application of the Principles of Proportionality and Subsidiarity,
14 Member States’ parliaments expressed concerns, and many of them submitted a reasoned
opinion on the case. The total number of opinions submitted was 19, but only 14 were deemed
as being proper ones.38
The yellow card has been acknowledged by the Commission, which promptly responded to it
with the publication of an extensive document reviewing the proposal and answering the
subsidiarity claims of the various national parliaments. With this document, the Commission
aims at fulfilling its obligation of reviewing the proposal as imposed by the Protocol.39
3.2 Subsidiarity: De Facto
In a European Union constantly struggling to show itself as a democratic body, subsidiarity is
to be seen as a fundamental instrument - creating the grounds for public discussion and
deliberation about the ends and means of the EU, helping the directly elected national
parliaments to join up in a fruitful debate through the use of the Yellow and Orange card
procedures.40
We have seen - in the previous sections of this work - how the concept of subsidiarity in the
EU evolved, granting more and more powers to the Member States’ national parliaments, and
putting forward the idea of a balance of checks between the centre of the Union and the single
entities of which it is made up, thanks to the creation of the Yellow and Orange card
procedure. In this section the real role of subsidiarity will be analysed, shedding lights on it
from two different light-bulbs: on one side, the history of actions of Member States against
measures allegedly violating subsidiarity, on the other, the role of subsidiarity in the general
architecture of the Union.
What we shall here focus on is the analysis of the reasoned opinions forwarded by the
national parliaments about the EPPO regulation. We will see that, in most cases, these
opinions are simple unilateral statements of non compliance with subsidiarity, in which the
parliaments do not argue at all on their points.
36
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The reasoned opinion submitted by the Hungarian national assembly is based on three main
arguments.41 The first point put forward is the idea that giving the EPPO exclusive
competence to investigate and prosecute criminal offences against the Union’s financial
interests, would exceed the limit of competence set out by the legal basis used - namely art. 86
TFEU. Secondly, the Hungarian national assembly argues that the enactment of the proposal
would undermine the role of the national prosecution offices. Thirdly, it is argued that the
application of this measure at the Union level would not add any value to the situation already
existent in the Member States.
The reasoned opinion of the Irish House of Oireachtas is structured on three points as well.42
It is argued that criminal law is to be left as a matter of national competence; secondly, it is
said that the measure is not the only feasible one: the committee argues that the commission
should have considered other options as well; thirdly, it is said that more emphasis should be
placed on the already existing mechanisms, and that the Commission is wrong in stating that
the MS are not acting strongly enough to protect the financial interests of the Union from
fraud.
The House of Representatives of Malta also submitted a reasoned opinion.43 In arguing that
the proposal fails to comply with the EU’s power to act, the Maltese House of Representatives
claims that criminal prosecution is a strong national prerogative, and that it must be kept as
inside the national borders as possible, because it is a matter of national sovereignty. The
argument used by the chamber to prove that the proposal breaches the principle of subsidiarity
is that it ‘is not necessarily the least intrusive, and not the best way of achieving the
reasonable stated objectives’.
The Dutch First Chamber (Senate) forwarded a reasoned opinion on the proposal of the
Commission, claiming non compliance with subsidiarity.44 The Dutch Senate argues that the
Commission has not sufficiently proven that the objectives of the proposed legislation cannot
be achieved at the national level, and with the collaboration of the already existing Union
institutions.
The Swedish parliament forwarded a reasoned opinion on subsidiarity as well.45 The Swedish
parliament believes that the Commission has neither shown that the proposed aims cannot be
achieved at the national level, nor that the enactment of the measures at Union level would
make the aims be better achieved.
Looking at the examples of reasoned opinions submitted by national parliaments considered
above, it is possible to see that the arguments against subsidiarity used are quite different from
the theory on subsidiarity arising from the Treaties, the ECJ’s jurisprudence, and the historical
and philosophical basis of the concept.
It is possible to understand, by looking at the examples taken into consideration, that the
national parliaments - in their reasoned opinions - mainly tend to express a belief that the
Commission should have, in its proposal, put forward arguments on why the proposed
legislation does not breach the principle of subsidiarity. This ‘shift of the burden of proof’argument is common to many of the reasoned opinions submitted, and it does not comply
with the idea of checks and balances arising from the treaties.
41
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It is necessary to keep in mind that the yellow-card procedure has been set up to make the
national parliaments ‘watchdogs’ of subsidiarity: as Cooper argues, the system was designed
in this way because its drafters did not simply want to grant the national assemblies a mere
chance to declare their opposition to a Commission proposal.46 The idea of having the
national parliaments draft reasoned opinions wanted to foster a reasonable exchange with the
Commission, based on legal argumentations, but we can here notice that the practice differs
form what intended by the treaties.

4. Conclusion
In the initial sections of this work, we’ve analysed the meaning of subsidiarity from three
different points of view: history, politics and the law.
In the first section we’ve gone through the origin of the doctrine of subsidiarity and its
developments throughout the centuries, form Aristotle’s view of subsidiarity as regulating the
reciprocal responsibilities members of society owe to each other, to Pius XI’s definition of
subsidiarity as a vertical force.
In the second session we’ve analysed the evolution of subsidiarity in the EC treaties, with its
introduction in the Maastricht Treaty and the establishment of the ‘yellow card’ procedure in
the Lisbon Treaty.
The third section, finally, focused on the ECJ’s view on subsidiarity, with the fundamental
judgement delivered in the Tobacco Advertising case, making it clear that subsidiarity will be
fulfilled each time the existence of a fragmented legal environment, due to the different
national laws, will prove to be harmful to the achievement of the of the EU’s internal market.
This paper aimed at identifying a clear-cut definition of subsidiarity, and at defining it in such
a way that it could be applied as a principle to solve the continuous question of whether
harmonisation is needed. If we look at the entire picture, it is possible to come to see
subsidiarity as a principle which is meant to regulate the relationship between the units and
the entirety of the EU: these unities should be left to regulate their own matters as long as they
don’t invade the Union’s higher area of action. From a legal point of view, the best applicable
definition is probably still the one given in the Tobacco Advertsing case.
In the second part of this paper we focused on how the question of subsidiarity is assessed by
the national parliaments in the yellow card procedure: analysing the few examples available,
we came to the conclusion that the parliaments are often simply rejecting subsidiarity by
arguing that the burden of proof should be placed on the Union’s institutions.
Having a more democratic Union, however, does not simply mean shifting the burden of
proof to the Commission. The yellow card procedure aimed at enhancing the democratic
functioning of the Union, making subsidiarity a key concept in the legislative process by
including the single entities into the scrutiny of the measures taken by the central legislator.
However, until these single entities won’t act on the mere basis of ensuring balance between
them and the legislator, and until the reasoned opinions won’t become real legal assessments
of the principle, this procedure will remain a bare political instrument granted to the entities
for the national interests to override the general Union interest.
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THE EUROPEAN OMBUDSMAN: KEY PLAYER IN THE EU INSTITUTIONAL
STRUCTURE? A SUCCESS? A FAILURE?
Mari Lumeste

1.Introduction
The concept of an ombudsman was first introduced and the idea was spread in the world in
the 19th century. Ombudsman (ombud- representative in Swedish1) is usually an official who
represents the interests of the public, mainly the interests of aggrieved persons, by
investigating and addressing complaints of maladministration or violation of rights by the
government.2 The European Community, namely the European parliament at that time,
introduced the first ideas for a Community ombudsman in the 1970’s. The concept of the
ombudsman was then only briefly discussed and the idea did not materialize for a long time –
the commission was enthusiastic, but there were no concrete proposals from the Parliament
itself.3 They kept on weighing and evaluating the Ombudsman project – would it be
beneficial, what would it cost, is it really necessary to establish this new office? The interest
was renewed in the 1990’s, when Danish and Spanish governments proposed new ideas.
Indeed, the concept of European Ombudsman is in a great extent influenced by the Danish
Ombudsman Act. The European Ombudsman, a new community organ, was finally
incorporated in the Treaty of Maastricht (TFEU), which was signed on 7 February 1992. The
first ombudsman Jacob Södermann from Finland, was elected on 12 July 1995 and took office
on 27 September 1995. In 1994 the European Parliament adopted a decision, known as
“Statute of the European Ombudsman”, defining regulations and general conditions governing
the office of an European Ombudsman, the powers of an European Ombudsman were
furthermore extended in The Treaty of Amsterdam.

2. Rationale
Development of the European Union increased power of its administrative agencies and
activities and the need to give individuals rights more protection was evident. There was a
need to control the administrative actions of the Unions bureaucracy and protect the citizens’,
by making the administrative and executive authorities more accountable and the proceedings
more transparent.4 The judicial system of the Community, before introducing the European
Ombudsman, did not give too many safeguards to its citizens against any maladministration
by the authorities, furthermore, there was an absence of alternative dispute resolution for
disputes with the Community authorities. It has been said by Dr. Alexandros Tsaridas that
‘the rationale for the adoption of a European Ombudsman was rooted in the shortcomings of
the Community judicial system and the Ombudsman’s effectiveness as an extra-judicial
mechanism for control over the executive’.5 Poor administration and lack of transparency
were seen as a continuing problem in the Union. The Maastricht Treaty also introduced a
1

A. Peters, ‘The European Ombudsman and The European Constitution’, in Common Market Law Review
(Kluwer Law International, 2005), p. 697.
2
K. Heede, European Ombudsman: redress and control at Union level (Kluwer Law International, The
Netherlands, 2000), p. 13.
3
Heede, European Ombudsman, p. 140.
4
P. Craig, EU Administrative Law, (Oxford University Press, 2012), p. 830.
5
P. Craig, EU Administrative Law, p. 829.

99

European citizenship, which is closely related to the rationale of European Ombudsman.
There was a need to bring the Union closer to its citizens, enhance this relationship and
increase democracy in the European Union.6 The European Ombudsman was intended to have
a special, complementary, role between the EU administration and its citizens. By overseeing
the behavior of administrative authorities the Ombudsman makes sure that the good quality of
administration is maintained and citizens’ interests are protected.

3. Election
The Ombudsman is elected by the European Parliament and he also reports to them, but in the
performance of his duties he must be completely independent, he can not take orders from any
government or organization. Also, he must be a Union citizen, who does not have any
political or administrative duties.7 After each Parliament election, the Ombudsman is elected
as well. His term is renewable.8 Also, it is the Parliament who can initiate the proceedings of
dismissal against him, finances the office and provides administration for the office.
Therefore, it can be said that he is a parliamentary body whose task is to protect citizens.

4. Tasks and legal base
The Maastricht Treaty defined the concept of a European Ombudsman in Article 195, the
relevant treaty provision now is Article 228 of the Treaty on the Functioning of the European
Union (TFEU). Also, Articles 20 and 24 of the Lisbon Treaty, which are related to nondiscrimination and citizenship concern the European Ombudsman. Furthermore, Articles 41,
42 and 43 from the Charter of Fundamental rights of EU consider the right to good
administration, the right to access the documents and European Ombudsman. From Article
228 TFEU it can be seen that Ombudsman’s task is to receive complaints from any citizen of
the Union or any natural legal person residing or having its registered office in a Member
State concerning instances of maladministration in the activities of the Union institutions,
bodies, offices, or agencies, with the exception of the Court of Justice of the European Union
acting in its judicial role. Therefore, the Ombudsman can start inquiry on the basis of
complaints received, but he can also conduct inquiries for which he finds grounds on his own
initiative. It must be noted that he is only concerned when there is maladministration by one
of the Union institutions, he does not deal with complaints against businesses or private
individuals, national courts or any other matter that does not fall into the scope of
maladministration by the Union institutions. Also, individuals who are not the Union citizens
or residents and legal entities not registered in a member state and are affected by the
‘maladministration’ of the Community bodies cannot lodge a complaint to the European
Ombudsman.
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5. Maladministration
The notion of ‘maladministration’ is not defined either by the TFEU nor the Ombudsman’s
Statute. In 1995, in the Ombudsman’s annual report9, it was stated that maladministration may
be for example unfairness, abuse of powers, discrimination, lack of giving information,
refusal of giving information unnecessary delay or an incorrect procedure. This nonexhaustive list of examples was followed by the European Parliament’s invitation to develop a
precise definition of ‘maladministration’10 and in the Ombudsman’s annual report in 1997 it
was stated that: ‘maladministration occurs when a public body fails to act in accordance with
a rule or principle which is binding upon it’. It can be seen that the Ombudsman reviews acts
that infringe binding principles and rules – additionally to the legal standards, Ombudsman
also has to take account non-legal binding standards. These non-legal standards are secondary
and come after a legality review.11 In his annual report of 199812 the Ombudsman gives
examples for non-legal standards, these are for example acting with undue delay, keeping
proper records and providing clear and correct information.

6. Procedure
When the Ombudsman receives a complaint, he first assesses whether it is within his
mandate, so whether the maladministration was done by one of the Unions institutions. If that
is the case, the complaint has to fulfill five additional requirements to be admissible: the
object and author of the complain have to be clear, it must be lodged within two years, it must
have been preceded by appropriate administrative approaches, if it concerns staff matters, the
possibilities for submission of internal administrative requests and complaints have been
exhausted and that it is not before the court or question the soundness of a court’s ruling.13
Additionally, the Ombudsman has to find grounds for an inquiry, even if all the previously
mentioned conditions are fulfilled, but there are no grounds for investigation, the Ombudsman
may decide not to initiate inquiry. This discretion is used by the European Ombudsman to
prevent double checks and decrease the number of insignificant cases. 14 When the
Ombudsman decides to start investigating the complaint, he first sends the complaint to the
institution concerned and invites it to submit an opinion. This opinion is submitted to the
complainant, who can then submit observations.15 These procedures also have time limits.16
Meanwhile, the ombudsman can conduct further inquiry. It must be noted that for that the
Ombudsman can use all necessary and justified tools, also, the Community bodies are obliged
to give him all the requested information and provide him access to the necessary
documents.17 The ombudsman encourages the dialogue between the two opposing parties and
9
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tries to find an agreeable and satisfactory solution for both of them. 18 Simply said, his aim is
to put the matter right. If this is not possible, he closes the case with a critical remark or issues
a draft recommendation. It must be noted, that decisions by European Ombudsman are not
legally binding. When the draft recommendation is issued, the institution concerned, must
send an opinion accepting the recommendation and measures undertaken in line with that
recommendation.19 Although these remedies are not binding, a reports from last years show
that around 80% the EU institutions are taking Ombudsman’s suggestions into account. If the
Ombudsman is not satisfied with this opinion, he can send a special report to the European
Parliament, which can help him to acquire the aimed outcome and take whatever political
action is necessary. This instrument is used very rarely.

7. Assessment
Before introducing the new office of European Ombudsman in The Maastricht Treaty, it was
weighted and evaluated for a long time, whether this office is necessary for the Union. Now,
this office has been established for 20 years and it can be assessed, whether creating this new
institution was a successful decision or has it been a failure, how this office has evolved and
how it is functioning, as well as are the benefits of this office exceeding the costs. For
examining the success or failure of the office, we have to first establish, what would be
considered as a success and what not. As described before, there were many reasons to
introduce that office: supervision of the organizational aspects of the Union administration
was needed, there was an absence of alternative dispute resolution for disputes with
Community authorities, there were control problems due to the situation of joint
administration, executive rule-making needed supervising and there were not enough means
and protection for the citizen’s to enforce their rights in at the Union level. The next part of
the paper is giving an insight, whether these aims have been achieved and problems solved,
has the situation in the Union regards to these problems improved, how much influence does
the Ombudsman really have, and what the statistics show.

8. Positive aspects
Influence of the Ombudsman on the supervision of the organizational aspects of the Union
administration is quite clear, for example the Ombudsman has issued critical remark on how
the Commission should deal with requests from citizens, he has pushed the adoption of a code
on good administrative behavior. Case law shows that the European Ombudsman has made
inquiries and issued decisions involving all European institutions. Assessing those cases, it
can be seen that he plays a role in the accountability of European agencies – he invites the
concerned parties, whether they are both the institutions or one of them is a citizen to have a
dialogue.20 If the Ombudsman is successful in creating that dialogue, he has a further
influence on the outcome, he has a position of ‘magistrate of influence’. 21 The position of an
Ombudsman is also important since the supranationalism has led to a system of joint
18
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administration, he must give guidelines and supervise how the system work.22 Indeed, he has
a real impact to get a fair outcome. Therefore he is also providing an alternative mean to the
Courts to resolve the disputes.
Sending a complaint to the Ombudsman is free of charge and usually speedy. His findings are
set out in plain language, all published and indexed in a variety of ways to make them useful
to others and if he is unable to help, he refers to other bodies, who might help the
complainants. The procedure is flexible and also non-legal issues can be investigated. This is
one of the key-functions of the Ombudsman and gives the European citizen’s an accessible
and easy alternative for challenging their complaints in the Union Courts and also fills the gap
that existed before, when their complaint fell out of the jurisdiction of the Courts and they had
no other place or office to lodge their complaint. The remedies offered by the Ombudsman are
therefore complementary to the protection by the EU Courts and does not necessarily have the
same objective as judicial proceedings.23
Complaints to the Ombudsman have been lodged by individuals, companies, charities and
their lawyers and agents.24 It can be seen that in most of the cases the Ombudsman has had a
remarkable success in obtaining a satisfactory outcome for individuals. About 36 percent of
the cases relate to lack of transparency. In most of the complaints received by the
Ombudsman the problems are: the reasons underlying decisions have not been explained,
have been explained inadequately, the reasoning is not supported by correct legal basis, the
legal reasoning is unjustifiable, there is alleged discrimination, late payment, procedural
errors or access to documents or personal data has been restricted. Also, a significant number
of cases concern staff matters. The main types of alleged maladministration which the
Ombudsman investigated in 2012 concerned lawfulness (27.7% of inquiries), as well as
requests for information (12.5%), fairness (10.3%), and reasonable time-limit for taking
decisions (8%)
A good example of Ombudsman’s influence is the case 640/2011/AN, where a Spanish
lawyer complained to the Ombudsman that the Commission publishes the documents for
consultations (the Commission regularly consults citizens, associations, and other
stakeholders in order to enable them to participate in EU decision- making) only in English,
and that its language policy is arbitrary and contrary to the principles of openness, good
administration, and non- discrimination. The Ombudsman shared the complainant’s view and
in 2012, a resolution was adopted by the European Parliament, urging the Commission to
review its restrictive language policy for public consultations.25
Furthermore, as discussed before he has power to get access to the documents and information
from the institutions concerned (excluding secret and confidential materials) he’s inquiries are
exhaustive26, containing materials that other parties would not have had access to. This has
made deciding the disputes and outcome of the cases more transparent – clear and
understandable. Also, the previous Ombudsman, P. Nikiforos Diamandouros has proposed
that the Ombudsman’s statute should be amended and his powers should be broadened even
more, by giving him the right to hear witnesses, enquiry and even more access to the
documents.27
Additionally, the Ombudsman can start inquiry on his own initiative, this means that he is not
restricted by the cases referred to him. He has an active role questioning the ‘culture’ of the
22
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agencies, he can set his own agenda and also address aspects of a more systematic nature. He
can investigate broader problems that do not only concern legality, but fall within his remit
and priorities.28 This falls outside of the scope of Court’s powers and therefore an office of
Ombudsman provides more safeguards ensuring the ‘good administration’. For example, a
new practice of ‘agency visits’ was initiated in 2011 and is now developed. This practice
entails conducting inspection in agencies, issuing specific findings and suggestions for
improvement. This procedure gives the Ombudsman a clear view of problems that might
materialize and which do not come forth by complaints as well as aspects that have room for
further improvement.29 Another example of the Ombudsman’s ‘own inquiry’ would be
investigating the drive to improve the citizens’ access to documents. Following his report,
most institutions acted to increase access to the documentation.30 Through his own-initiative
inquiries, the Ombudsman has had demonstrably beneficial effects for governance, increasing
transparency, participation and accountability.

9. Critique
On the other hand, it can be argued that the Ombudsman’s office is not successful and
influencial at all and there is no need for that kind of an institutional body in the European
Union’s framework. There are many different reasons for that. First of all, he has a restricted
mandate, he lacks of power in many important fields. For example he has no power to
investigate national governments when they fail to administer EU law, he is only empowered
to investigate failures by EU institutions. Secondly, he is not effective in the sense that the
court protects the citizens. Also, he lacks of “hard powers”, his decisions are not legally
binding, he can only issue recommendations and give advice as a ‘moral authority’, he has the
ability to persuade, but the parties concerned are not obliged to act accordingly. It can be
argued that since his decisions can be basically set aside, this position does not have any
influence at all in the Union level. Moreover, the courts have been dismissive of the
Ombudsman’s findings. Furthermore, though the Ombudsman does not duplicate the
activities of the other European institutions, his activities overlap with the functions of other
institutions, he is not an extraordinary body with specific tasks, his tasks could just be
reallocated. Also, it might be argued that the Ombudsman would be more effective as a
parliamentary ombudsman, as a representative of the citizens - a democratic body. It may
even be, that some other body would be more successful in solving these problems, but then
again, it is not clear, which body would it be.
10. Statistics
In 2011 there was a Special Eurobarometer31, which included face-to-face interviews with 27
000 citizens in the 27 EU Member States. This inquiry showed that the most important citizen
right for EU citizens is the right to move and reside freely in the European Union (for
48%).The second most important right is the right to good administration by the EU
institutions (33%), followed by the right to lodge complaints with the European Ombudsman
(32%). Overseeing and improving the quality of administration in EU as well as receiving
complaints from the citizens are both tasks of the European Ombudsman. The questionnaire
shows clearly that the citizens themselves assess the role of the Ombudsman highly, he plays
28
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a key role in bringing the Union and its citizens closer together and he’s role is important not
just in the institutional level, but for the citizens as well. Still, 52% of the respondents thought
that the Ombudsman should provide more information to the citizens about their rights and
how to use them, therefore, there is room from improvement. Also, the previous European
Ombudsman, P. Nikiforos Diamandouros, commented on the Eurobarameter: “These
responses strengthen the Ombudsman's role as a crucial link between European citizens and
the EU administration.”
The European Ombudsman also issues Annual Reports, the latest being from 2012. These
reports include general statistical information on the complainants and complaints as well as
their outcome. In 1996, the first full year of function, the office received 842 com- plaints,
eight years later in 200332, the number had tripled (2,436 new complaints), the last years the
number of complaints sent to him is increased even more – there are about 3,000 to 4,000
complaints a year. Therefore, it can be said that with every year the citizen’s of Europe are
more aware of their rights and possibilities to get help from the Ombudsman. From the report
of 201233, it can be seen that a record number of inquiries was opened and closed, compared
to 2011, the increase was 18%, which is a clear sign of the success of this office. Also, the
number of complaints falling outside the European Ombudsman’s mandate was the lowest in
ten years. Additionally, in this report the Ombudsman himself answers the question, how
successful is the European Ombudsman. According to him, the results are impressive – in
four out of every five cases, the institutions complied with the Ombudsman’s suggestions.
Also, it can be seen from the annual reports that generally the speed of the procedure is
improving every year. Furthermore, every year they take into use new measures, how to bring
the Ombudsman closer to the citizens, how to acknowledge them of their rights. For example
in 2011 they produced a booklet and in 2012 they made a YouTube channel and it is possible
to contact them through Twitter, so the information is disposable to a wide range of public.
11. Conclusion
There is no clear and single answer to the question, whether the office of a European
Ombudsman is a success or a failure. However, some conclusions can be made on the basis
how has he dealt with the problems that existed before and how has the situation changed in
20 years. The creation of the European Ombudsman was a response to the concerns that the
Unions institutions are bureaucratic and remote from the citizens rather than democratic. It
cannot be denied that the Ombudsman has become natural and important part of the Union’s
institutional life (it has been even said that the European Ombudsman institution now forms
one of the building blocks of good European governance), providing ‘healthier’
administration and giving the citizen’s more rights. Therefore, it is not wrong to say, that he is
one of the key players in the framework of the EU. The Ombudsman’s interventions have
made the administrative authorities more responsible, fair and transparent. Also, it can be
noted that the citizen’s expectations towards the Ombudsman as well as the numbers of
complaints and decisions have increased, therefore also he has more influence.34 The
Ombudsman has raised the level of external and internal accountability of the administration
of the European Union and has given the citizen’s more protection. It can be said that the
situation is better than 20 years ago. These achievements of the Ombudsman should not be
underestimated, though surely there is room for improvement.
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THE EUROPEAN OMBUDSMAN: KEY PLAYER IN THE EU INSTITUTIONAL
STRUCTURE?
Viktor Dimov

1.Introduction
The Maastricht Treaty provided for the creation of a European Ombudsman.1 One of the main
reasons behind the introduction of this institution was to strengthen the relationship between
the EU Administration and the European citizens. To this day this has remained the European
Ombudsman’s rationale.2 In September 1995, the office was established. It offers help to
today’s 500 million EU citizens, where there is maladministration in the European Union
institutions.3 In this paper, it is going to be assessed whether the EU Ombudsman plays a key
role in the institutional structure of the European Union, and if his introduction is to be seen
as a success or a failure. First, the origins and goals of an Ombudsman in the national and
European sense are going to be examined. Second, the EU Ombudsman’s merits, powers and
functions are going to be analyzed, in order to establish his significance within the
institutional structure of the European Union. And third, having seen what goals were set with
the introduction of this office, it is going to be evaluated whether they have been achieved, so
as to answer the core question of this paper.

2. Origins, Goals and Functions of the Ombudsman Institution
The Ombudsman institution is used all over the world, although transformed from its original
shape.4 The roots of the Ombudsman are situated in Sweden. There are three main periods
through which the institution has gone through over the centuries. The first Ombudsmen
originated in an authoritarian monarchy, where the idea behind such an institution was that the
kings of Sweden wanted to ensure that the administration closely followed and implemented
their laws.5 They wanted to strengthen their executive power through the Ombudsman, who
would scrutinize the administration. In 1908, when the regime became more parliamentary,
the Ombudsman was retained, although his functions changed completely. 6 The institution
served as an instrument of parliamentary control over the executive. After the Second World
War, the institution gradually departed from the parliament and became a ‘defender of civil
rights’ against public authorities.7 The third configuration of the Ombudsman allows citizens
to hold the bureaucracy accountable, meaning that it no longer relates only to the horizontal
relationship between authorities, but also the vertical control exercized by the citizens. Thus it
serves not only the rule of law, but also democratic accountability.8 It is in this form that the
institution has spread all across the world and has been adopted by numerous states such as:
1
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The United Kingdom, France, Spain, Portugal and so on.9 A good explanation for the
expansion of ombudsmen was the ever increasing state action, economic regulation and social
services. In post-communist Eastern Europe, there was pressing need for this institution, in
order to establish and protect the rule of law and democracy.10
There are common traits between national ombudsmen that can be found in the majority of
EU Member States. In theory, an Ombudsman enjoys complete autonomy and is independent
from the body which appoints him, complaints are made directly to him with no formalities
and his decisions are non-binding.11 Due to this accessibility and independence, the institution
has gained much recognition. Another reason might be the fact that it offers an alternative to
traditional litigation.
It was during the intergovernmental negotiations in 1990, which lead to the Treaty on the
European Union, that the creation of an European Ombudsman in every member state was
proposed by Spain and supported by Denmark.12 They presented the argument that European
citizens had little possibilities for litigation, since the mechanism for bringing direct action to
the European Court of Justice was narrow and restricted. Their view did not find much
support from the Member States and especially from the European Parliament, since the latter
already offered citizens a mechanism through which they could complain (The Petitions
Committee). The introduction of this institution was seen as unnecessary.13
Despite these setbacks, a compromised version of the original proposal for a European
Ombudsman was created with the Treaty of Maastricht 1992 as a way to reduce the
democratic deficit in the EU, to provide for more transparency in the administration and to
repair the European Union’s image.14
The legal bases for the introduction of the Ombudsman are Articles 24 TFEU (ex Article 21
TEC) and Article 228 TFEU (ex Article 195 TEC). The European Parliament adopted the
Statute of the European Ombudsman in 1994, in the form of a parliamentary decision and
pursuant to Article 228 (4) TFEU (ex Article 195 TEC). This meant that the office would be
entirely under the authority of the European Parliament, similar to the old Swedish model of
parliamentary control over the executive. It is in this Statute, that the duties of the European
Ombudsman are laid out. After the Treaty reforms, the Ombudsman’s authority was extended
to the point where he had jurisdiction to review all of the Union’s institutions, bodies, offices
or agencies, except for the Court of Justice of the European Union and national
administrations, as stated in Article 228 TFEU.
When it comes to his appointment, Article 228 TFEU (ex Article 195 TEC) states that: ‘The
Ombudsman is elected after each election of the European Parliament for the duration of its
term of office’.
Article 2(1) of the Statute, sets out that the Ombudsman’s main duty is to fight
maladministration in the activities of the EU institutions. Examples of maladministration have
been given by the Ombudsman in his annual reports. According to those reports, most often
maladministration would occur where an EU institution or body failed to act in accordance
with the Treaties, where the general principles of law established by the Court of Justice of
the European Union were not respected and where there were administrative irregularities or
omissions.15 But the clearest definition of maladministration was given in the 1995 annual
Report to the European Parliament, where it was elaborated that it occurs when ‘a public body
9
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fails to act in accordance with a rule or principle which is binding upon it’.16
‘Any citizen of the Union or any natural or legal person residing or having its registered office
in a Member State concerning instances of maladministration’ will have standing to lodge a
complaint to the Ombudsman, according to Article 228 TFEU.Furthermore, as stated in
Article 3 of the Statute, the he can also conduct inquiries on his own initiative, although the
main workload comes from individual complaints.17 He can not intervene in cases before
courts or question the validity of a court’s decision, as provided in Article 1(3) of the Statute.
According to Article 2(4) of the Statute, complaints have to be made within two years of the
date, on which the maladministration occurred, for them to be admissible.
Statistics show that the complaints have been increasing dramatically, ever since the first full
year of functioning (1996) of the office. A more precise example would be the 2346
complaints received in 2003, compared to the 842 in 1996.18 By contrast, during the same
year of 2003, the ECJ dealt with 1,468 cases. The complaints are most often directed towards
the Commission, due to the fact that its decisions usually have the most direct impact on
citizens.19 When processing the complaints, the EU Ombudsman first determines whether the
complaint is within his mandate and second, whether the application is admissible, as stated in
Article 3 of the Statute. In order to determine whether a complaint falls within his mandate,
the Ombudsman uses subjective and objective criteria, through which it is established if the
applicant has standing. A complaint must be directed against an EU body and it must be
related to maladministration on its behalf.20 In many cases, complaints are raised against
national administrations, meaning that they do not fall under the EU Ombudsman’s
jurisdiction. However, the Ombudsman has developed informal relationships with the national
ombudsmen, which in turn has led to the creation of a European Network of Ombudsmen and
a mechanism for the reciprocal referral of complaints.21 It is possible that an application fulfils
all the criteria but the Ombudsman still decides to close the file, since he has discretionary
powers according to Article 4(1) of the Ombudsman’s implementing provisions. In Article 2
of the provisions, it is also stated that if an application is deemed inadmissible, the
Ombudsman may recommend another competent body (either of the EU or a Member state),
or he may even directly transfer the complaint to that body, with the consent of the
complainant.
Where a complaint is admitted, the Ombudsman initiates an investigation against the
concerned body and informs both participants, pursuant to Article 4(3) of the implementing
provisions. In reality, it is at this stage that many of the cases are dealt with, since the
institution or body satisfies the complainant, who in turn drops the case.22 But if this scenario
does not happen, the European Ombudsman continues with his inquiries and in half of the
cases, no maladministration is usually found.23 However, if maladministration is revealed, the
Ombudsman, taking on the role of a mediator, tries to find a friendly solution between the
parties in order to resolve the issue, as is set out in Article 3(5) of the Statute. If no such
solution is found, the EU Ombudsman can either close the case with a critical remark to the
concerned body, or make a formal finding of maladministration and send a draft
recommendation to it. The latter case is aimed at acts of serious maladministration, and
16
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requires that the concerned body must respond with a detailed opinion on the problem, within
three months, as stated in Article 3(6) of the Statute. Even though the draft recommendation
does not legally oblige the concerned body to take any measures, it is seen as a very valuable
asset, since the EU Ombudsman can send a Special Report on the matter to the European
Parliament, which in turn can take further action to assist him, according to Article 3(7) of the
Statute. The Ombudsman reserves this power only where it is a very important matter, and
although it is not legally enforceable, the political pressure it exerts is extremely effective.24

4. The European Ombudsman within the EU Institutional Structure
Even though the European Ombudsman is not mentioned in Article 13 of the TEU (he is
present in the section on the European Parliament) which sets out the Unions institutional
framework, he nonetheless plays an important role in the institutional balance. It has been
stated by the General Court, that the Ombudsman gives an opportunity to citizens of
protecting their rights through a non-judicial alternative.25
Furthermore, the EU Ombudsman has an equally important role in controlling the
administration and enhancing its accountability. This is supported by the fact that the
Ombudsman has his own-initiative power.26 He not only strives to strengthen the Union
administration, but the Member States’ public authorities as well, through his network of
national ombudsmen. Many reforms have been generated by the EU Ombudsman, the most
significant one being the inclusion of a right to good administration in the Charter of
Fundamental Rights.27
The European Ombudsman has a strong relationship with the European Parliament. Not only
because he is elected by the Parliament, but also because he is accountable to it as stated in
Article 228(2) TFEU. But this relationship is only tied to his overall functioning, not to his
independence which is guaranteed by Article 228 TFEU. Thus, it is not a relationship of
subordination to the legislature, but of independence, similar to the above mentioned Old
Nordic model.
There is the issue of overlap of remedies, namely a citizen’s right to petition the European
Parliament under Art. 227 TFEU and the right to complain to the EU Ombudsman.28 Even
though they may seem quite similar, differences exist in the scope, mainly because a petition
to the European Parliament may relate to Member State action, whereas the Ombudsman has
mandate only with regards to EU bodies.29 Despite the similarities, petitions are assumed to
be more suitable for political issues, whereas the Ombudsman deals only with individual
complaints of maladministration.30
The relationship between the Ombudsman and Union courts should also be noted, since the
former offers a very attractive alternative to the latter. A complaint to the Ombudsman does
not have to meet many requirements of standing; it is not formal, costly, time-consuming or
rigid like the judicial procedure. Article 3 of the Statute sets ot that the European Ombudsman
does not have to wait for a complaint, in order to initiate his own investigations. But, as
mentioned above, the EU Ombudsman’s recommendations are not enforceable, and where
they are not complied with, no further action is possible. The fact is, that both the
24
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Ombudsman and the courts are very effective in their own manner, and they both offer
advantages and disadvantages. It is commendable that the Treaties give the citizens of the EU
an opportunity to choose which dispute resolution suits their interests best.31
The European Ombudsman and the Ombudsman network, also play an important role in the
functional balance between them and the Commission. For example, based on Article 258
TFEU (ex Article 226 TEC), the Commission can take action against a Member State which
failed to comply with an obligation specified in the Treaties. But, from the wording of the
Article and case law, it can be seen that the Commission has discretion as to whether to refer a
breach of EU law to the ECJ.32 This in turn means that an individual does not have procedural
or substantive rights to force the Commission to take action where his European rights have
been disregarded.33 Thus, the nature of this infringement procedure is aimed at ensuring
Member State compliance with EU law, rather than providing a remedy for individuals. The
Ombudsman launched an inquiry against the Commission, since there were numerous
complaints of delay and lack of information in relation to Article 258 TFEU, which was used
by citizens to complain about national authorities. Due to Ombudsman pressure, the
Commission laid down procedural safeguards in its 2002 Communication, which improved
transparency, offered possibilities for public hearing and set time limits for responding.34
Thus, non-compliance with this soft law document would give rise to maladministration on
behalf of the Commission, and would give an affected citizen the possibility to complain to
the EU Ombudsman. This way, the European Ombudsman scrutinizes the limits of the
Commission’s discretion in the context of citizen complaints through Article 258 TFEU.35
The Commission may also refer a citizen to the network of National Ombudsmen, where there
has been an infringement of EU rights on behalf of a Member State, and the affected citizen
complains to the Commission under Article 258 TFEU.36

5. The European Ombudsman and the Rule of Law
Article 2 of the TEU stipulates that the European Union is based on the rule of law, meaning
that all EU bodies must act in accordance with legal rules and remedies must be provided
where there is illegality. The Ombudsman plays an important role in this regard since his
main function is to prevent illegal action, to safeguard the lawfulness of EU administration
and to provide remedies for infringements, similar to the Union courts and Commission.37
6. Judicial review of EU Ombudsman Activity
The European Ombudsman is a Union institution which is established by the Treaties,
meaning that he is to act in accordance with the rule of law. The subjection of the
Ombudsman to Union law differs from the question of justiciability.38
As was shown above, the ‘recommendations’ and ‘reports’ resulting from the EU
Ombudsman’s inquiries do not have legally binding effect. They are merely an instrument to
31
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expose problematic areas and to find solutions.39 Therefore, as has been affirmed by the
Ombudsman and the General Court, it can be assumed that Ombudsman activity cannot be
challenged in court.40 However, the Court has allowed claims against the EU Ombudsman for
compensation of damages, under Article 340 TFEU, since in the context of this action it is
irrelevant whether the act in question is legally binding or not.41 But for a right to reparation
to arise, there must have been a sufficiently serious breach of Union law, according to case
law. This condition is hard to meet with regards to the EU Ombudsman, since he enjoys wide
discretion when dealing with complaints.42 The scenario represents a very good balance
between respect for the rule of law and the Ombudsman’s functions and independence.43

7. The European Ombudsman and Democracy
The introduction of an Ombudsman in the European Union had the goal of strengthening the
principle of democracy and European citizenship.44 The Ombudsman as an institution, not
only on the EU level, but the national as well, has contributed to the political reality of
democracy. This is due to the fact that the mechanism holds accountable EU/State officials
directly to the citizens.45 In addition, the Ombudsman institution provides for a dialogue
between citizens and the Union/State, and thus contributes to the openness of the latter.46

8. The European Ombudsman and Transparency
Article 1 TEU provides that decisions in the European Union must be taken ‘as openly as
possible and as closely as possible to the citizen’. This transparency is an essential element of
democracy and of the rule of law, due to the fact that citizens may not discuss, criticize or act
within the political process, without information.47 The EU’s lack of transparency was a
problematic theme and was addressed by the Laeken Declaration on the Future of the
European Union48 which promised an increase in transparency through the Transparency
Regulation.49 Article 8(3) of that regulation entitles an applicant to make a complaint to the
EU Ombudsman, where there is refusal to grant access to documents or failure to reply. The
right of access to documents has now been extended to all Union institutions, offices, bodies
and agencies by the TFEU, thanks to a proposal from the Ombudsman.50

9. The European Ombudsman and good administration
When the EU Ombudsman is discussed, it is also good to mention the legal concept of good
administrative behavior. It was the Ombudsman who formally proposed that a right of good
39
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administration be included in the European Charter on Fundamental rights.51 The right can
now be found in Article 41 of the Charter and is now legally enforceable due to the fact that
Article 6 of the TEU states that the Union gives the Charter on Fundamental rights the same
legal value as the Treaties.

10. Is the European Ombudsman a Success or a Failure?
In order to determine whether the European Ombudsman office is a success or a failure, it has
to be seen whether the desired results from the introduction of this institution were achieved.
Also, the strong and weak points of the Ombudsman have to be observed, so as to solidify this
assessment.
First and foremost, as mentioned above, the two main goals of the Ombudsman office were to
reinforce the relationship between the European institutions and EU citizens, and to improve
the Union’s administration. It is a fact that the EU Ombudsman provides citizens with an
alternative to litigation. Ombudsman proceedings are very flexible in nature, swift, and are
similar to mediation, meaning that both parties can benefit from the resolution of the situation.
He provides citizens of the EU with accessible proceedings. Accessible, not only because they
are free, but also because the requirements for an individual to have standing for lodging a
complaint with the Ombudsman are much easier to fulfill than if that person wished to launch
proceedings in the ECJ.52 Furthermore, the EU institutions are held directly accountable
through the Ombudsman mechanism, to the citizens, which enhances the principle of
democracy within the European Union. It can be argued that a lot of complaints do not fall
within the mandate of the Ombudsman, since they are directed at national authorities, but this
has been mitigated through the well established relationships between the EU Ombudsman
and national ombudsmen.53 Another argument against Ombudsman proceedings, is the fact
that his critical remarks and recommendations are non-binding, unlike the court decisions.54
This in theory renders him unable to afford any relief to the complainant where
maladministration has occurred, but practice shows otherwise. As demonstrated above, the
draft recommendation submitted to the concerned body are very effective, since if not
complied with, the Ombudsman sends a Special Report to the European Parliament. Both
measures are very successful, due to the fact that they exert political pressure on the
institution in which the maladministration happened. This pressure in turn encourages the
Union institutions to undertake reforms which would afford remedies to injured parties and
prevent further breaches in the future.
When it comes to improving EU administration, the Ombudsman’s powers and mandate have
had a significant impact. His role is strongly supported by the fact that he can initiate his own
inquiries against all EU bodies (except for the Union courts (Article 1 of the Statute)), as
stated in Art. 3 of the Statute of the European Ombudsman. Through this mechanism of
investigation, he is able to hold the EU administration accountable and modestly contribute to
the realization of checks and balances within the EU. The introduction of such an institution
has also contributed to the European rule of law, as written above, due to the fact that the
Ombudsman provides EU citizens with yet another way to remedy illegal action and places
significance on safeguarding lawfulness of the European administration. He has pushed
51
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through many reforms and indirectly influenced others. An example of the former would be
the inclusion of a right of good administration in the European Charter of Fundamental rights,
an example of the latter would be rules on access to documents being extended to all Union
institutions and the improvement of complainants’ positions with regard to Article 258 TFEU.
There are arguments in support of the Ombudsman’s institutional shortcomings, an example
being the indifference of some EU bodies, over the years, towards his proposals.55 This
drawback can be attributed to the non-binding nature of his actions, but as we have seen, it is
this feature of the Ombudsman that also makes him extremely effective.
The introduction of an institution that protects individuals strengthens the administration and
contributes to the reduction of the democratic deficit, is hard to be considered as unnecessary.

11.Conclusion
This paper aimed to assess the European Ombudsman’s position within the EU institutional
structure, and whether the introduction of this institution is a success or a failure. Even though
he can be criticized on some points, it is not hard to conclude that the EU Ombudsman is very
successful in providing legitimacy of the European governance, reforming transparency and
safeguarding the rule of law and democracy within the European Union. The EU Ombudsman
occupies a ‘unique space’ between the institutions, which is demonstrated by the fact that
legal reforms are mainly carried out by the Parliament, Council and Commission, but can be
strongly influenced by the Ombudsman.56 On the basis of what was set forth in this paper, it is
safe to conclude that the European Ombudsman holds an indispensable position within the
institutional structure of the European Union and has shown great success in achieving the
goals set out with his creation.
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THE CONCEPT REGULATORY ACT: WHICH IMPROVEMENTS FOR PRIVATE
PARTIES IN ANNULMENT PROCEEDINGS?
Anette Aug

1. Introduction
Already the original European Economic Community Treaty provided for a possibility for a
review of certain Community acts and the annulment thereof them when deemed necessary by
the court.1 The specific requirements for review were first included in Article 170 EEC Treaty
and later became Article 230 EC. Even though the article was amended by The Lisbon Treaty,
the big part of the content of the article remained the same. In broad terms, the newly
amended Article 263 (4) TFEU provides now as it did before locus standi for three different
groups: the privileged; semi-privileged and non-privileged applicants. The privileged
applicants being the Member States, the European Parliament, the Council and the
Commission. The non-privileged applicants are the Court of Auditors, the European Central
Bank and the Committee of the Regions. The latter can only bring an action for the protection
of their prerogatives. Non-privileged applicants are natural or legal persons.2 The first two
groups have had no problem to gain standing in front of the court; the non-privileged
applicants have had the most problems, because the threshold for allowing to present the case
has been set very high.3 Before The Lisbon Treaty the natural or legal persons had two
options when they could ask for the review. This was the case when the EU decision was
addressed to them or when not, direct and individual concern had to be proved.4 In order to
make the annulment proceedings more approachable for the non-privileged applicants, The
Lisbon Treaty added one more possibility under which the person could challenge a
regulatory act which is of direct concern to them and does not entail implementing measures.
That gives the possibility to avoid proving individual concern, which was and is interpreted
very strictly and only in a few cases the applicant has been able to show individual concern.5
This paper will firstly focus on the history of the provision pre-Lisbon and how the Court
interpreted the direct and individual concern. This will also include the criticisms brought by
Advocate-General Jacobs of the strict interpretation of individual concern in the UPA and
how the Court reacted to it. Secondly, attention will be focused on the case law of the General
Court after the entering into force of the Lisbon Treaty, to see which cases were dealt with
regarding the locus standi for private applicants in annulment proceedings. More specifically
the rationale behind granting or not granting legal standing under the added possibility of
asking for a review of a regulatory act which is of direct concern and does not entail
implementing measures. Lastly, some concluding remarks will be drawn from the decisions of
the Court to see whether this new limb of Article 263 (4) has proved to have a positive impact
on the non-privileged applicants by allowing them to avoid having to prove individual
concern.
1Albors-Llorens; ʻRemedies against the EU Institutions after Lisbon: An Era of Opportunity?ʼ; 71 The
Cambridge Law Journal 3 (2012), 507-536.
2 Jacobs, 'The Lisbon Treaty and the Court of Justice', in A. Piondi (ed.), EU Law after Lisbon, (Oxford
University Press, 2012), 200.
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2. Background
2.1. Article 230 (4) EC
The previous provision enabling private parties to bring an action for annulment was Article
230 (4) EC and it provided the following:
“Any natural or legal person may, under the same conditions, institute proceedings against a
decision addressed to that person or against a decision which, although in the form of a
regulation or a decision addressed to another person, is of direct and individual concern to the
former.”6
To put it simple, there were two possibilities when an action could be brought: a) when the
person was the addressee of the decision; or b) when the decision was not addressed to the
person, he would have to show both direct and individual concern regarding the decision
addressed to someone else.7
2.2. Direct and Individual Concern under Article 230(4) EC
The direct concern requirement did not cause many difficulties and the interpretation is still
relevant.8 In order to see whether there was direct concern, the Court has in it's case-law
formulated a twofold test: for a person to be directly concerned by a Community measure, the
latter must directly affect the legal situation of the individual; and leave no discretion to the
addressees of that measure who are entrusted with the task of implementing it, such
implementation being purely automatic and resulting from Community rules without the
application of other intermediate rules.9
However, the test for individual concern was applied very restrictively by the Court, which
made it very difficult for the private parties to overcome the hurdle and have their case
admitted.10 The standing requirement for individual concern was created by the court in the
Plaumann case and provided the following: 'Persons other than those to whom a decision is
addressed may only claim to be individually concerned if that decision affects them by reason
of certain attributes which are peculiar to them or by reason of circumstances in which they
are differentiated from all other persons and by virtue of these factors distinguishes them
individually just as in the case of the person addressed.'.11
By this the Court created a 'closed category' requirement, which means that an individual
would be considered individually concerned if, before the measure entered into force, he
belonged to a fixed and ascertainable group of people, where no new members could be
added.12 The Plaumann case itself was brought by a clementine importer against a
Commission decision. The importer was denied legal standing by the Court because every
person who wanted to could start importing clementines any time; therefore there was no
specific closed category to distinguish the applicant from others.13
6
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2.3. Union de Pequenos Agricultores (UPA) and Jégo-Quéré
The fact that it was very difficult for natural and legal persons to have standing before the EU
Court got a lot of criticism, even from inside the court itself. 14 Advocate-General Jacobs
delivered his opinion on the matter in the Union de Pequenos Agricultores v. Council (UPA)
case and there he called for a more liberal interpretation of the individual concern test.15 He
suggested that a person should be considered individually concerned by a Community
measure where it has, based on his specific circumstances, 'substantial adverse effect on his
interests'. The Advocate-General listed a number of positive effects this new approach would
have, among which, for legal certainty and judicial protection.16 It seemed to have made an
impact, because the Court of First Instance (now the General Court) took a less strict
approach in determining individual concern in one of the subsequent cases.17 The Court held
in Jégo-Quéré that a natural or legal person is individually concerned if the measure affects
his legal situation, both in a definite and immediate way, by restricting his rights or imposing
obligations on him. The Court went even further and stipulated that it is not relevant whether
there are other persons also affected by the measure.18 The more flexible interpretation of
individual concern was short-lived. Already in the same year in the UPA v Council appeal
decision the Court of Justice ruled that even though there could be a different system of
judicial review than that provided for by the Treaty, it is not a task for the Court to establish
that system. ECJ took the view that if deemed necessary, it was up to the Member States to
amend the Treaty in accordance with Article 48 EU. Besides that the Court stated that it is for
the Member States to set up a system of legal remedies and procedures which respect the right
to effective judicial protection.19
The wide dissatisfaction with the implementation of individual concern triggered debates on
the issue already at the convention for the Constitutional Treaty. This resulted in adding the
possibility to challenge regulatory acts into the Constitutional Treaty. Since the Lisbon Treaty
did not change it much content-wise, this new possibility came to be a part of the new Article
263 (4) TFEU.20

3. Post-Lisbon Application of the Fourth Paragraph of Article 263 TFEU
The Lisbon Treaty entered into force on 1 December 2009, since then the General Court has
the jurisdiction to hear the cases based on Article 263 TFEU.21 Approaching the topic on a
year-to-year basis, the first relevant period would be the year 2010. According to the Annual
Report of the Court of Justice of the European Union there were two applications regarding
the annulment proceedings for private parties under the concept of 'regulatory act'.22 However,
14
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they only provided the court the possibility to decide on whether the new Article 263 can be
used in the cases pending in the court on the date of entry into force of the Treaty.
Applications were lodged on 5 December 2008 and the Court followed the same reasoning
both in Case T-532/08 Norilsk Nickel Harjavalta and Umicore v Commission and Case T539/08 Etimine and Etiproducts v Commission.23 To start with, the court stated that there were
no transitional provisions about the applicability of Article 263 in cases that were still
ongoing on the date of entry of the Treaty of Lisbon. Therefore the question had to be looked
at from another perspective, by relying on previous case-law the Court stated that the law
applicable is the one in force on the date of entry of the application. Furthermore, the
conditions of admissibility that are to be used are the ones in force at the time of lodging the
application.24 This means that the Court looked at the conditions of admissibility as they were
at the time the application was lodged and not when the Court first heard the case. The reason
behind it was to avoid arbitrariness and promote legal certainty. Therefore, it was held that the
relevant provision to be used in these cases was Article 230 EC and not Article 263 TFEU.25
This means that in the year 2010 the Court did not actually get the chance to apply the new
condition in paragraph four of Article 263 TFEU.
3.1 Inuit Tapiriit Kanatami and Others v Parliament and Council26
The following year, in September 2011, the General Court had the first opportunity to apply
the new concept in the proceedings started by a private party.27 The case was against a
Regulation No 1007/2009 which was about establishing harmonised rules with regard to the
trade in seal products.28 The applicants in the Case T-18/10 Inuit Tapiriit Kanatami and
Others v Parliament and Council (order of 6 September 2011, not yet published) asked for the
court to look at the admissibility based on the third limb of the fourth paragraph of Article
263. The Parliament and the Council had arguments against the admissibility of the case
based on that article. They stipulated that the regulation was not a regulatory act, that it
entailed implementing measures and furthermore, it did not individually concern the
applicants. The latter contested this view.29
The General Court could not assess the admissibility before looking into the concept of
'regulatory act'. As this concept was new to the court and the exact scope of it was also not
described in the Treaty, the court had to perform 'a literal, historical and teleological
interpretation of that provision'. Taking into account several important factors, the Court saw
that there is a clear intention in the treaties to separate legislative acts from acts of general
application (regulatory acts). After an in depth consideration, the General Court came to the
conclusion that a 'regulatory act' can be any act that is not a legislative act and that it has to be
of general application.30 It is important to note that since Lisbon, a legal act that is adopted
23
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under the ordinary (or special) legislative procedure pursuant to Article 289 TFEU is
considered to be a legislative act.31
Based on the interpretation of a regulatory act this case did not have a positive outcome for
the applicants. The Court found that the Regulation, adopted under the ordinary legislative
procedure prescribed by Article 294 TFEU, was a legislative and not a regulatory act. The
Court did not look further into the requirements of direct concern and whether it included
implementing measures. This meant that the third requirement of Article 263 (4) could not be
applied and the applicants had to show both direct and individual concern. In short, only the
marketers of the seal products were considered to be directly affected by the Regulation,
however they were not considered to be individually affected and therefore the application for
annulment was declared inadmissible.32
Inuit went on appeal and the case was heard by the European Court of Justice on 3 October
2013. The appellants raised four grounds of appeal, first of them alleging that the
interpretation of 'regulatory act' by the General Court erred in law. The Grand Chamber of
ECJ, however, concluded that the interpretation of a 'regulatory act' by the General Court was
correct and does not include legislative acts. Also the other grounds of appeal were not upheld
and the case was dismissed in its entirety.33
3.2 Microban International and Microban (Europe) v Commission34
Another noteworthy annulment proceeding from 2011 is the Case T-262/10 Microban
International and Microban (Europe) v Commission (judgement of 25 October 2011, not yet
published). Here the applicants contested the Commission Decision 2010/169/EU which
included a list of additives that are allowed to be used in the manufacture of plastic materials
intended to come into contact with foodstuff. However, a chemical substance called triclosan,
which the applicants manufactured and sold, was excluded from the list.35
The first thing that the Court did with regard to the admissibility was to see whether the
Decision 2010/169/EU was a regulatory act within the meaning of fourth paragraph of Article
263 TFEU. In determining whether it was so, the Court referred to the definition coming from
the Case T-18/10 Inuit Tapiriit Kanatami and Others v Parliament and Council; and
reaffirmed that a regulatory act is any act of general application that is not a legislative act. 36
In that regard it was noted that the Commission was acting within its implementing powers
conferred upon it by the Regulation No 1935/2004 and not within its legislative powers.
Furthermore, the decision was held to be of general application because 'it applied to
objectively determined situations and produced legal effects with respect to categories of
persons envisaged in general and in the abstract.' These findings put together meant that the
Decision was a regulatory act for the purpose of Art. 263 TFEU.37 Secondly, the Court looked
into the twofold requirement of direct concern which does not leave any discretion to it's
addressees. It was found that the situation directly affected the legal situation of Microban and
31
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that the Decision did not leave any discretion to its addressees, the Member States. Lastly,
there were no implementing measures necessary.
Adding all this up, Microban gained legal standing based on the concept of a regulatory act of
Article 263 (4).38 This outcome itself was already very important, because it was the first time
an applicant gained locus standi under the new limb of Article 263 (4); even more, deciding
on the substantive part of the claim, the Court upheld the pleas brought by the applicants and
decided that the Commission decision must be annulled.39
3.3 Iberdrola v Commission40
The applicants in the case, which was heard by the General Court in March 2012, brought an
action against a Commission Decision 2011/5/EC relying its admissibility on Article 263 (4);
that it should be admissible because it is a regulatory act of direct concern and did not entail
implementing measures. Thereby excluding the applicant from proving individual concern.41
The Court, however, did not agree with the applicants, because Article 6 (2) of that decision
states that there are national measures to be taken until the scheme allowing the tax
amortisation of financial goodwill for foreign share acquisitions was completed.42 It meant
that this decision entailed implementing measures and the Court did not have to go further and
see whether it was a regulatory act of direct concern. For the reason that the measure included
implementing measures, the Court stated that this decision could be challenged before the
national authorities.43
The Court also looked whether Iberdrola had individual concern in this situation based on the
Plaumann criteria. Iberdrola itself contested that they were the beneficiaries of the particular
scheme mentioned in the Commission decision and by this individually concerned by it. The
Court found that they can not be differentiated from the other affected parties and that they
were only potential and not actual beneficiaries of the scheme, they did not belong to a 'closed
group' and therefore could not be individually concerned. The action was dismissed entirely,
because the applicant did not have legal standing.44
3.4 Eurofer v Commission.45
This application for annulment was lodged by Eurofer, a trade association representing the
interests of the European steel-manufacturing industry. It concerned the Commission Decision
2011/278/EU about transitional rules for harmonised free allocation of emission allowances
pursuant to Article 10a of Directive 2003/87/EC.46 Firstly, the General Court considered
whether the members of Eurefer had direct and individual concern with regard to the decision
and came to the conclusion that they cannot be individually concerned, therefore making it
unnecessary to see whether they had direct concern. Secondly, the Court looked into the third
38
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limb of Article 263 (4), which is relevant for the topic of this paper. It started with the
examination of the concept of regulatory act and whether the contested decision can be
considered one. The Court relied on the already settled interpretation thereof, that a regulatory
act is any act of general application which is not a legislative act. It found that Decision
2011/278/EU was indeed a regulatory act because it was not a legislative act adopted pursuant
to Article 289 TFEU, furthermore it applied to objectively determined situations and produced
legal effects to categories of persons in general and in abstract. Then it was necessary to look,
if it included implementing measures and the Court found that both the Member States and
the Commission had the task to adopt several implementing measures. This finding rendered
the application inadmissible based on the third limb of Article 263 (4), making it unnecessary
to look into whether there was direct concern or to look at the substance of the case.47

4. Conclusion
The Lisbon Treaty created a new legal standing requirement for non-privileged applicants
under Article 263 (4). The existing possibilities of gaining locus standi in order to challenge a
measure were when the person was an addressee of the act (previously 'decision') or when the
person could show direct and individual concern with regard to the act addressed to someone
else. The new limb reads as follows: 'Any natural or legal person may, under the conditions
laid down in the first and second paragraphs, institute proceedings against a regulatory act
which is of direct concern to them and does not entail implementing measures.' This new
requirement creates three criteria that need to be fulfilled. The term 'regulatory act' was
interpreted by the General Court in the Inuit case as being any act of general application that
is not a legislative act. Even though this has given a simpler way to have legal standing in
order to challenge regulatory acts, this third limb of Article 263 (4) did not change the
requirements regarding legislative acts.48
Since the entry into force of the Lisbon Treaty and the new amended Article 263, the Court
has only had a few opportunities to decide on the admissibility of actions for annulments
brought by non-privileged applicants against regulatory acts. These cases were, as mentioned
above, the Inuit Tapiriit Kanatami and Others v Parliament and Council, Microban
International and Microban (Europe) v Commission, Iberdrola v Commission and Eurofer v
Commission.49 Even though only a few cases have been decided until now, it is remarkable
that only one applicant of the four actually was given locus standi based on the new threefold
test. Microban v Commission was the only case where the Court found that the contested
decision was a) regulatory act of general application; b) was of direct concern; and c) did not
entail implementing measures.50 In the other three cases at least one of these requirements was
not fulfilled. In Inuit, where the concept of regulatory act was interpreted, the Court found
that the measure for which the applicants sought annulment was not a regulatory act and
therefore made it unnecessary to even consider the other requirements. Inuit even went on
appeal by stating that the interpretation by the General Court erred in law, however the ECJ
kept the interpretation of a regulatory act.51 In Iberdrola it was found that the contested
decision included implementing measures and for that reason locus standi was denied.52
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Lastly, in Eurofer, even though it was a regulatory act, it also entailed implementing measures
and the action was not admissible.53 What must me noted about these three cases is also the
fact that the Court looked into the second limb of Article 263 (4) requiring direct and
individual concern and in all three of them found that there was no individual concern. Thus,
it can be concluded from this that even though seemingly the new limb of Article 263 (4)
makes it possible to avoid the individual concern requirement and still gain legal standing,
this is not true. The new standing test is also very restricted and does not really open a
window for the private applicants, except for very specific circumstances as in the Microban
case; and looking in retrospective for example the outcome of the Jégo-Quéré would have
been different.54
To conclude, the new standing test with regard to regulatory acts has not proved to be very
beneficial to private applicants compared to the time pre-Lisbon. Even though it has made it
possible to gain standing in some situations where it would not have been possible under
Article 230 EC, it does only apply to a very restricted category of situations. Therefore, the
concept of regulatory act can not be considered to remarkably improve the position of private
parties in annulment proceedings.
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TO ENSURE THE EFFICIENCY OF THE COURT OF JUSTICE: THE
PRELIMINARY RULING PROCEDURE IN URGENT NEED OF REFORM
Sarah Rebello

1. Introduction
This essay will examine the importance that the preliminary ruling procedure has played in
the evolution of the European Union1, in particular the role of the Court of Justice of the
European Union2 in developing concepts such as direct effect and supremacy will be
explored. Furthermore, the importance placed on ensuring the channels of communication are
kept open between national courts and the CJEU to safeguard the dialogue needed for the
Unions development. With membership of the EU now at twenty eight members and the
Charter of Fundamental Rights gaining legal status after the Lisbon Treaty, the workload of
the CJEU will certainly increase. To ensure the effectiveness and efficiency of the system of
preliminary rulings and to reduce delays in receiving an answer, it is vital that procedures are
reviewed to maximize expediency of the process; this topic has been the focus of much
debate. Many suggestions have been put forward by working groups, academics and the
CJEU itself on how this may best be achieved. Some of these proposals will be addressed,
including the greater involvement of last instance national courts, limiting the courts and
tribunals that can actually refer a question, defining the jurisdiction of the General Court 3,
which is possible under Art.256 Treaty of the Functioning of the European Union4 and even
creating a network of regional courts which would be able to deal with these issues. The
implications and responses to these suggestions will be examined and an assessment of the
most feasible options will be made; whilst taking into account various practical and economic
factors. Two options will be advocated; one will reduce the workload actually coming before
the CJEU and ultimately lead to national courts becoming more conversant with EU law, so
furthering integration. The second supports the view that the GC should be allocated areas of
jurisdiction and thus actually utilizing the powers conferred through Art.256 (3) TFEU.

2. Why the Need for Reform?
The preliminary ruling procedure contained in Art.267 has been hailed by academics as one of
the most important provisions which has contributed to the development of EU law5 and
enabled the CJEU to deliver some of its most fundamental judgments.6 These include the
development of direct effect in Van Gend en Loos7and the doctrine of the supremacy of EU
law in Costa.8 The purpose behind the procedure is to first and foremost guarantee that EU
law is uniformly interpreted and applied throughout the Member States,9 this is vital as the
1
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CJEU is not an appeal court from the national courts so correct interpretation of EU law by
the latter courts is essential.10 Statistics from the Annual Report of the CJEU in 2012 show
preliminary rulings are increasing each year,11 as of the 31st December 2012 there were 537
cases pending12 with an average waiting of time of 15.7 months. 13 From these statistics it is
clear that the preliminary ruling procedure serves an important function which is being used
by Member States. In 2000, a Working Party Report instigated by the Commission,
acknowledged that “the current system of preliminary rulings has proved to be the most
effective means of securing the uniform application of Community law throughout the Union,
thereby forming the keystone of the Community’s legal order”.14 Furthermore, the paper
acknowledged that the preliminary ruling procedure was the “most important issue” facing the
Union courts;15 this topic still remains unresolved in 2013 and with membership of the Union
now standing at twenty eight members16 and the Charter of Fundamental Rights of the
European Union acquiring legal status after the Lisbon Treaty,17 how to tackle the workload
before the CJEU urgently needs addressing if the procedure is to continue to serve its function
effectively. Many suggestions have been put forward regarding reform, the advantages and
disadvantages of each proposal will be considered and assessments made on the feasibility of
each.

3. Greater Involvement for National Courts
Art.267 TFEU confers on national courts the ability to refer a question to the CJEU if they
feel that it is needed to clarify the interpretation of the Treaties 18 or if it concerns the “validity
and interpretation of acts of the institutions, bodies, offices or agencies of the Union”.19 This
is further qualified by the fact that a court of last instance shall bring a matter before the
CJEU20 as opposed to lower courts which may request a ruling.21 With this in mind the
impact of the doctrine of acte clair and how it may influence whether a reference is made will
now be discussed. The conditions for when a national court may choose not to refer a
question were laid down by the CJEU in CILFIT.22 When the matter to be decided can be
considered to be so obvious to the national court, other Member States and to the CJEU then
the referring court may decide to answer the question itself.23 However, strict guidelines were
laid down as to when it should be used and national courts have to take into account
considerations such as language24, terminology and context25 before deciding not to refer a
10
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question to the CJEU. The CILFIT conditions have been criticized as being too rigid26;
Rasmussen proposes that more discretion should be given to national judges to decide on
questions of interpretation27 and Komarek advocates that there needs to be more trust in
national courts when it comes to interpreting EU law28. This was further supported by
encouraging national courts to be “bolder in applying EU law themselves” and could be
reflected through making changes to the Treaty.29 Amendments could involve, explicitly
articulating and confirming that national courts of the Member States actually have the power
to deal with issues of EU law that come before them, only subject to their duty under Art.267
TFEU.30
Dissuading lower courts from referring questions systematically was also suggested, and they
should only do so after assessment of the importance of the question and if in the existence of
“reasonable doubt” as to the answer.31 The Working Party Report did however leave the
question concerning the relaxation of the CILFIT criteria mentioned above, clearly in the
hands of the Court.32 In addition, the possibility to revise the obligation on courts of last
instance to refer was also mentioned; the occasions when a court of last instance should refer
would reflect the importance of the question at issue and in cases of doubt as to the answer. 33
This would only be absolutely necessary when it concerned a “sufficiently important”
question.34 Advocate General35 Jacob’s opinion in Wiener, three years before the Working
Party Report, echoed similar proposals when addressing the issue regarding the increasing
workload the preliminary ruling procedure was generating before the Court.36 AG Jacobs
called for “more self-restraint on the part of the national courts and this Court”37;
differentiating between when it would be more appropriate for a reference to be made. 38 This
would be limited to cases of “general importance” and where it would “promote the
application of the law throughout the European Union” so eliminating the need to refer where
the issue has been decided and where there is sufficient case law to deduce the answer from. 39
AG Jacobs suggested the requirement on national courts to undertake a comparison between
languages could be “refined” as it was a particularly onerous task and involved a
“disproportionate effort on the part of national courts”.40 In addition, AG Jacobs suggested
that the Court be more explicit and declare when it has “substantially performed its task of
uniform interpretation” 41 which would allow for national courts to confidently rule on an
question before them. However, The matter of only ‘important’ questions coming before the
court has attracted some criticism, it is suggested that national courts may be reticent in
referring as the issue may not been deemed ‘important enough’ by the Court which in turn
26
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may have a detrimental impact on the interpretation and application of EU law. 42 Relaxation
of the CILFIT criteria has also raised concerns about national courts interpreting EU law
wrongly after deciding not to refer a question. 43 However, the existence of state liability and
in particular the Köbler44 judgment, which established that courts of last instance can be held
liable for failures as a state body, has been suggested as providing a ‘safety’ mechanism
which would ensure that courts would only decide against referring a question in cases of
absolute certainty.45
A related issue to only important questions being referred to the CJEU involving a “filtering
system” is highlighted by Craig in that the relationship between national courts and the CJEU
is not one of appeal, as mentioned above.46 A comparison with the United States model has
been made but the implications of this are that, due to the fact that the national courts do not
decide on the case until they receive an answer on the question posed, if the CJEU do not
decide to respond because it lacks importance and there is an absence of precedent on which
to judge, the national courts may then be faced with a problematic situation47. To date the
CJEU have limited the situations to when a request to answer a question will be declined,
these include: hypothetical cases48, irrelevant questions regarding the dispute49, where the
question is not formulated with sufficient clarity 50 and where the facts of the case are not
clear51. To add the lack of importance scenario to this list would leave the national courts
with two possible options52. They could decide the answer itself or decline to answer53. The
former would support the argument for greater involvement of national courts; the latter
would however be undesirable if national courts simply decided not to apply EU law 54. There
has been a lot of support from academics, the Working Party Report and AG Jacobs for the
greater involvement of national courts when deciding on issues of interpretation of EU law
that come before them, subject to reservations in relation to the importance of the question
and decided case law. However, those against this warn about the impact it may have on the
development of EU law as the dialogue between national courts and the CJEU may suffer as a
result, this will be considered further below. Significant concepts have been established
because of the preliminary ruling procedure and if this cooperation was to be limited;
opportunities may be missed in the future. The fact that national courts may subject
themselves to giving the wrong interpretation is also a valid point but state liability would
serve as a safeguard. Furthermore, if the CJEU decline to give answers to questions due to
lack of importance, this could have an adverse effect on the application of EU law at national
level.
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4. Limiting Courts who Can Refer
Another suggestion considered, and rejected, by the Working Party was limiting the ability of
making references to only the court of last instance; acknowledging that lower courts and
tribunals actually generate the highest number of references.55 This is supported by statistics
which show that 5,268 out of the total 7,832 preliminary rulings submitted in the years 19522012 actually came from other courts or tribunals, this equates to 67%.56 The justification for
not adopting this was the impact it might have on the “cooperation and dialogue” which has
developed between national courts and the CJEU, which is not desirable.57 Craig highlights
that important issues have originated from lower courts58; by limiting this it could
compromise the development of EU law. Furthermore, access to justice, for those financially
unable to pursue their case through the whole national legal system to the court of last
instance, may be compromised and this would also not be welcomed.59 Komarek however
advocates the limiting of lower courts able to make preliminary references and reserving this
procedure for courts of last instance only, but with certain exceptions.60 One of the main
arguments put forward by Komarek is the “need for hierarchy” within a judicial system and
that the current system undermines this within the national sphere, furthermore it is no longer
justified that all courts be able to refer now as the Union has developed substantially from its
first conception.61 His suggestion that the scope of preliminary rulings is too wide and so
warrants a differentiation between cases such as criminal, contractual or constitutional issues
and would encompass one of the exceptions to when lower courts can refer.62 The urgent
preliminary ruling procedure which enables the CJEU to hear urgent and exceptional cases in
the field of freedom, security and justice63 and in particular the areas covered in Part Three
Title V of the TFEU64 can be seen as a way to possibly streamline the process and also be an
exception to when lower courts can refer. Craig highlights problems associated with the
proposal of limiting which courts can refer.65 These include the accessibility of all national
courts ability to refer has been fundamental to the development of EU law66. By limiting to
last instance courts, litigants would have to fight their case to the highest court 67 which may
not be efficient or financially viable. The counter argument to this put forward by Komarek is
that litigants will only persist with their case when they are sure they have a worthy claim
which would reduce the number of cases coming before the last instance court, thus reducing
the number of preliminary rulings coming before the CJEU.68 Furthermore, he suggests that
the highest courts are more knowledgeable when dealing with issues on EU law which is
something the lower courts lack and they would rather refer a question to the CJEU without
even trying to figure the answer out independently.69 This argument is supported by the
55
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reasoning that without an automatic right to refer a question, lower courts would be put in a
position to become more conversant with EU law and “represents a most valuable training
ground”.70 The limiting of courts that can refer preliminary rulings would substantially
reduce the caseload of the CJEU as statistics show a high percentage actually come from
lower courts and tribunals; at the same time it would encourage national courts to be more
involved in how to interpret EU law. However, the damaging result this may have for
individual’s access to justice when they are unable to pursue their case through to the court of
last instance would be undesirable. Moreover, the central theme of dialogue and cooperation
between the national legal order and the EU would be compromised.

5. A Network of Devolved Courts
A network of devolved courts at national level was also considered by the Working Party. 71
These special decentralized bodies would have the jurisdiction to deal with preliminary
rulings within a particular territory.72 Craig expresses the benefits of creating such courts
would be cost cutting in relation to translation and as the body would be in an individual’s
home state, this would bring them physically closer to “legal redress”.73 The Working Party
also highlighted the advantages of cost cutting in relation to translating and also
acknowledging that the workload before the CJEU would be reduced somewhat with less
significant questions being answered at national level.74 The important issue regarding the
disruption of the dialogue between national and Community courts was again put forward as a
disadvantage for devolving this responsibility to national courts.75 Regard must be had to the
fact that the national court which is hearing the case is familiar with the facts and the
Community court is familiar with the law at stake; the suggestion of interjecting another court
between them could put at risk the uniform interpretation of EU law and potentially lengthen
the process.76 Two further issues also need to be considered; the financial implications of
setting up a whole new court, which would most likely be the responsibility of the Member
State, could potentially be very high and the question of where in the national legal hierarchy
would these courts be placed?77 Balancing the potentially high costs and practical difficulties
associated with creating devolved courts or bodies to deal with preliminary rulings; with the
benefits of reduced translation expenses and physical proximity to litigants, decentralizing
does not seem to offer a particularly beneficial solution.

6. Jurisdiction for the General Court
The ability for the General Court to hear preliminary rulings in specific areas is also a way to
reduce the workload coming before the CJEU78. Tridimas states the sharing of preliminary
rulings with the Court of First Instance79 is welcomed and does not regard preliminary rulings
70
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as raising questions which are more problematic or significant than direct actions80 which the
GC have the competence to hear.81 The Working Party Report acknowledged that by
allowing the GC a greater role in hearing preliminary rulings would ensure uniformity of
community law, but would only support this suggestion if it was limited to special
categories.82 This separation of jurisdiction over particular areas is one which Tridimas
suggests can be easily identified.83 Furthermore, safeguards are contained in Art.256 (3)
which ensures that the CJEU can continue to oversee the procedure and guarantee that
uniform interpretation is maintained by allowing the GC to refer to the CJEU cases which
may have an impact on the consistency of EU law.84 Despite this the report concluded that
given the importance of the preliminary ruling procedure, it should be reserved primarily for
the CJEU to deal with.85 This is still the situation today and there has been no allocation of
areas in which the GC can decide on preliminary rulings. 86 By utilizing the GC to hear
preliminary rulings this suggestion could certainly be considered a logical first step in
reducing the workload before the CJEU and the waiting time for a preliminary ruling. The
GC has experience in EU law and the safeguards contained in Art.256 would ensure that the
GC refers to the CJEU if necessary. It would also guarantee that the avenues of
communication are firmly maintained between national courts and the Union courts.

7. Conclusion
Taking into account the above mentioned proposals, the underlying issue which is at the heart
of whether any of the suggestions will be successfully implemented in the future is the impact
it will have on the dialogue between national courts and the CJEU. This fundamental
principle which the Union courts wish to preserve, and one which the Working Party Report
continuously referred to in its proposals, will have to be protected by any reform that is
enacted. Decentralizing courts would be a costly exercise and may have an adverse effect on
the national legal hierarchy so is unlikely to be a feasible contender for reform. Limiting
which courts can refer appears to have advantages in that only really important cases will
come before the CJEU but the disadvantage would be that it could deny access to justice for
those not financially able to bring their case to the highest court in the territory where they
live. The suggestion to allow national courts more autonomy to decide on cases before them
by relaxing the CILFIT criteria so encouraging them to engage and become more familiar
with EU law has received a lot of support. Together with the CJEU being more explicit about
when fundamental rules of interpretation have been made and so can be applied by national
courts; this will increase the confidence of the national courts to apply EU law when it comes
before them. Furthermore, the option to refer to the CJEU will always be there in case the
national court really feels unable to decide. The last proposal to allow the General Court to
have explicit jurisdiction in certain areas, which is already laid down in Art.256 TFEU, could
certainly be seen as the most possible and likely step. It would ensure that dialogue between
the national courts and the Union was maintained, which as mentioned is the focus of much of
the discussion surrounding reform. Whichever proposal, or possibly proposals, is finally
80
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decided upon; reform is urgently needed to enable the CJEU to manage its increasing
workload and for the preliminary ruling procedure to continue to play the important function
it has to date. Reducing the waiting time for receiving an answer will also provide effective
justice for Union citizens.
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THE GERMAN CONSTITUTIONAL COURT AND ITS RELATIONSHIP WITH
THE COURT OF JUSTICE OF THE EUROPEAN UNION: SUPREMACY OF EU
LAW VERSUS ULTRA VIRES
Friederike Berfelde

1. Introduction
This paper will attempt to analyse the relationship between the German Constitutional Court,
the Bundesverfassungsgericht, and the Court of Justice of the European Union regarding the
issue of constitutional review of EU acts, or more specifically, ruling them ultra vires. This
relationship has been mostly characterized by conflict and complications and is therefore a
very interesting topic in European Law. The research question of this paper will be: ‘How has
the approach the Bundesverfassungsgericht is taking towards accepting the supremacy of EU
law changed over the years?’
In this paper, the author will firstly illustrate the history of European case law that introduced
the principle of supremacy of legal acts adopted by European Union institutions. In this part
the principle of supremacy shall be outlined and explained, including the contrast with
principles of international law and how this differs to European Law.
In the second part of the paper, the longstanding history between the
Bundesverfassungsgericht and the Court of Justice of the European Union shall be
highlighted. This will be done by means of analysing the case law of the landmark decisions:
Solange I1 and II2, the Maastricht Decision3 and the Lisbon Decision4. It will show the
approach the Bundesverfassungs-gericht has taken towards unconditionally accepting the
supremacy of EU law when it deals with issues which infringe upon the German constitution,
the Grundgesetz.
In the last part an outline will be given as to how the BVerfG deals with acts it presumes to be
ultra vires, what these are and how its approach to these acts has changed over the years.
Lastly, the author will summarize the important facts of the paper and with this try to answer
the research question outlined above.

2. From Van Gend en Loos to Declaration 17: Supremacy Revisited
Van Gend en Loos5 was the first case the CJEU dealt with that declared European Law as a
new legal order that exists in international law, of which some provisions have direct effect,
which means citizens can rely directly on them before their national courts and amongst each
other.6 This has been extended in the Costa/ENEL7 judgment, where the CJEU declared the
treaties (more specifically the then EEC treaty) an independent source of law and essentially
established the supremacy of EU law by stating that EU law takes precedence over national
constitutional law. The Member States have given up part of their sovereignty to the European
1
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Union in order to ensure its proper functioning.8 In Simmenthal9 the CJEU even constituted
that European Law renders national law inapplicable, when the latter is in conflict with the
former, it requires national courts to set aside national law when in conflict. In Simmenthal it
was even decided that the adoption of new national measures comes before European Law,
meaning that new national law can only be adopted when it has been manifested that such an
adoption would not be in conflict with any old EU law. The international law principle of lex
superior derogat legi inferiori does not seem to apply for European Law.10
This case law has been codified in Declaration 17, an annex to the Treaty on the European
Union and the Treaty on the Functioning of the European Union.11 It was not intended to
introduce a new principle to the legal order of the EU, but rather was used as a means to
reaffirm the status the case law has.12 The CJEU’s viewpoint can be summarized as follows with ratifying the treaties, the Member States have conferred the power of legislation in
certain areas on the EU. The EU thereby has to take certain principles into account (principles
of conferral, subsidiarity and proportionality). In order to ensure a uniform application and
interpretation of EU law, only the highest court of the EU, the CJEU, should be reserved the
power to review and annul EU law. This position however has been met with criticism in
Member States, first and foremost in Germany.13

3. Supremacy Questioned: Solange I and II, the Maastricht Decision and Ultra Vires
The Bundesverfassungsgericht and the CJEU have always had a relationship characterized by
conflicts and complications. The BVerfG reserves the competence to review the
constitutionality of legal acts of the EU, despite the supremacy of EU law that has been set
down by the CJEU.14 There is a rich history of case law regarding this. It all started back in
1974, with the Solange I case. In this case, the BVerfG claimed the competence to review
whether EU law is compatible with the fundamental rights that are guaranteed in the German
constitution.15 A few years later, in the 1993 Maastricht Decision, the court first explained
what it held to be acts of ultra vires, namely legal acts extending the competences which have
been conferred upon the EU by the Member States through the treaties, and again it retained
the competence to review these acts.16 The latest judgment regarding this area was the Lisbon
Decision of 2009, where the BVerfG added its own competence to review whether EU legal
acts are compatible with the constitutional identity of Germany.17
To summarize, since Solange I, the Bundesverfassungsgericht has reserved the competence to
undertake a fundamental rights review of EU acts, an ultra vires review of EU acts and a
constitutional identity review of EU acts.
8
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As remarked above, the BVerfG has had a history characterized by conflict with the CJEU. It
more often than not takes a dualist standpoint in regards to EU law, despite the selfproclaimed supremacy it takes.18 The BVerfG does not see EU law as a ‘new legal order’, but
rather as a form of international law, which has to find its authorization in the individual
circumstances each country lays out in its constitution. Especially relevant here is §59(2) of
the Grundgesetz19; this article lays out that Germany is a dualist contrary, to be contrasted for
example with the Netherlands, a monist country (see art. 55 Grondwet20). This is part of the
reason Germany reserves the right to review EU acts, which will be explained in the
following part.
In the Solange I decision the BVerfG essentially said that as long as a fundamental rights
protection is not guaranteed by the European Union, it is the task of the BVerfG to exercise
this review. This has been confirmed in the Solange II decision.21
In the Maastricht Decision, the BVerfG reasoned that it does have the competence to review
EU legal acts, because only the Member State, in this case Germany, has conferred the
competence to adopt legislation of the EU in the first place, so it is part of a democratic
principle22 to let the Member State decide when a transgression of this competence has taken
place. The BVerfG further highlighted that it does not reserve the power to annul EU legal
acts, but rather that it reserves the power to declare that certain EU legislation cannot be
applied in Germany. This is inherent in §23 GG, the ‘Europe paragraph’ of the German
constitution.23

4. The Lisbon Decision and Honeywell: Reflecting on the Review of Ultra Vires
The Lisbon Decision was a very influential judgment by the BVerfG. The judgment
reaffirmed that the Court reserves the right for ultimate review of EU acts, however, it set
some limits to the Maastricht Decision. These limits include the special circumstances and
requirements in which the review can be carried out.24 As a first point, the BVerfG makes
clear that the review will only be exercised, where the ‘legal protection cannot be exercised at
Union level.’ It thereby affirms that the review of ultra vires is an act of ultima ratio.25 This is
further highlighted by the fact that this review can only be carried out by the BVerfG, not by
any other German court. Lastly, the BVerfG strongly connects the ultra vires review with the
principle of subsidiarity, meaning that an ultra vires review is also essentially a subsidiarity
review, a principle strongly recognized by the EU institutions and protected by the CJEU.
With the Lisbon Decision the BVerfG retracted from the openness of the Maastricht Decision,
which created the opportunity to review acts of ultra vires in general. This was a move
towards the so-called Europarechtsfreundlichkeit, a principle of German constitutional law to
be open towards European Law.26
18
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In the Lisbon judgment the BVerfG had to deal with the question as to whether the
amendments to the Maastricht Treaty were compatible with the German constitution. It
reaffirmed the Maastricht Decision insofar as that the BVerfG kept its prerogative to exercise
ultra vires review.27 In case there is a dispute between a Member State and the EU, the
highest court of each will decide with the logic that is inherent in their judicial system. The
CJEU will apply the primacy principle, that it was granted the right to be the ultimate court in
all things regarding European Union law.28 The national court, here the German constitutional
court, will approach all things relating to European Union law with a different perspective,
namely the reference to the principle of conferral and the requirements of its own national
constitutional law. This is a conflict that has no real solution, as long as the Union gets its
power by conferral from the Member States, which are themselves bound by their national
law and constitutional principles.29 This is also called the Kompetenz-Kompetenz problem,
meaning that the highest national court retains the competence to decide over the competence
of the European Union institutions. The Lisbon judgment has been described as being a brick
on the way towards more European integration, since it confirms national identities whilst
refraining from being open towards the EU and giving it more competences.30
In the Honeywell31 case the BVerfG faced the latest question whether to declare a EU act ultra
vires. The act in question was the CJEU judgment on Mangold. The Mangold case concerned
a EU directive to combat age discrimination in the work space (Directive 2000/78/EC), and
German labour legislation that violated the discrimination on grounds of age. The CJEU
declared the German legislation to be in violation of this directive.32 This decision was met
with a lot of critique in Germany; most notably in a newspaper article written by former
Bundespräsident and former Präsident des Bundesverfassungsgerichts, Roman Herzoger,
who declared that the specific discrimination on grounds of age was not even against EU law
at that time, since the implementation period of the directive had not passed yet.33
In Honeywell the BVerfG delivered the opinion that the CJEU had not acted ultra vires. In the
judgment, the following explanations were delivered. The BVerfG see its duty of interpreting
EU law based on the articles 19(1) TEU and 267 TFEU, similarly to the CJEU’s duty of
interpreting EU law. Further, the BVerfG accepted in this judgment that if every court had the
chance to interpret EU law, its supremacy and primacy would be challenged. The review of
acts that are supposedly ultra vires then has to be in accordance with the aforementioned
Europarechtsfreundlichkeit. The BVerfG stated in Honeywell that this principle stipulates that
the CJEU gets the chance to rule on the legality of EU acts first, since it is its task to not only
interpret and apply EU law but also to develop it on a case by case basis.34 The BVerfG
further specifies further requirements for the review of ultra vires, one of which is that the
BVerfG will only exercise a review if the EU legal act has transgressed the EU competences
sufficiently serious, in the words of the BVerfG the transgression has to be ‘hinreichend
qualifiziert.’35
27
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Applying these criteria, the BVerfG decided in the Honeywell case that the Mangold decision
was not ultra vires.36 The main line of reasoning constituted furthermore in establishing that
the CJEU in its judgment on Mangold had not established a new competence of the EU but
had merely interpreted the prohibition of discrimination on grounds of age in the directive,
that had been passed in accordance with all procedural requirements, such as the involvement
of the Council and of course the German representative in the Council. The BVerfG therefore
concluded that Germany was involved sufficiently.37
The way the BVerfG has reasoned in its Honeywell judgment left many academics unsatisfied.
It seems to impose a very high threshold of allowing actual review. As outlined above, the act
in question has to be sufficiently serious in transgressing the EU competences; it has to invoke
a ‘structurally significant shift in the allocation of competences.’ This is a requirement, which
will be hard to fulfill, since it cannot usually be established in a single act or piece of
legislation, but rather is a constitutive characteristic of a slow, ongoing process in the way the
Union adopts and employs legislation.38
What conversely remains questionable is whether a general review of acts that constitute ultra
vires should be allowed. Supporters of ultra vires review argue, that this review constitutes a
safeguard for the constitutional principles and values each Member State possesses and point
towards the nature of EU law - it can only be law, since the Member States have conferred the
power upon the institutions to enact legislation. Opponents of ultra vires review however
argue, that exactly with the conferral by the Member States, they have accepted being ‘ruled’
by Brussels and respectively Luxembourg, the Court of Justice of the European Union. This
has been stipulated in art. 19 TEU and art. 267 TFEU. The BVerfG has never commented
upon this. What has been repeatedly stimulated however is that the principle of conferral is
inherently intertwined with the task to exercise ultra vires review. It is nonetheless obvious
that there is a logical gap between the national court’s power to review the substantive limits
of EU competence, such as these laid out in the beginning articles of the Treaty on the
European Union, and the procedural competence of the national courts to interpret EU law.39
Even if Honeywell sets the criteria high for actually declaring an act ultra vires, which
significantly limits the power of the BVerfG, it does not seriously undermine the BVerfG’s
power to exercise ultra vires review. It will still have the chance to remark its dissatisfaction
regarding adopted legislation of the EU institutions or judgments by the CJEU. But the
BVerfG developed a few restrictions on this in order to remain in line with the principle of
Europarechtsfreundlichkeit and to harm the functioning of the EU as little as possible - this
decision grants the EU institutions some leverage in the way they interpret their competences
and tolerates to a certain extent if they make a mistake in this interpretation. 40 Honeywell
therefore has to be considered a further evolution of values which were obvious already in the
Lisbon Decision.41

5. Conclusion
When joining the European Union, states gave up part of their sovereignty to Brussels. This is
to ensure the functioning of the Union, and is furthermore justified by having representatives
of the governments sitting in Brussels. It becomes obvious, however, that the highest national
36
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courts occasionally get into conflict with the Court of Justice of the European Union since
they do not want to give up part of their judicial power, or more specifically, do not want to
be ruled by Luxembourg.
In this paper it was illustrated how this conflict has developed in one Member State Germany. This was done by first explaining the general principle of supremacy of EU law and
the case law attached to it. In the second part of the paper, the reaction of the BVerfG was
exemplified by means of the most famous case law dealing with the issue of accepting EU
law supremacy, the Solange I and II cases and the memorable Maastricht Decision. These
decisions gave the Bundesverfassungsgericht extended power to exercise ultra vires review.
With the Lisbon Decision the BVerfG retracted from its own openness that it established in
earlier case law and mitigated their chance to exercise ultra vires review. This was done to
ensure the actual working of the EU and fulfilled the principle of Europarechtsfreundlichkeit
the German national courts are supposed to follow.
In the most recent decision regarding ultra vires review, Honeywell, it has grown more and
more evident that, by now, it has become almost impossible to actually declare an act ultra
vires. The conflict-ridden relationship between the BVerfG and the CJEU seems to have come
to an end with this as well.
To answer the research question: ‘How has the approach the Bundesverfassungsgericht is
taking towards accepting the supremacy of EU law changed over the years?’ - the approach
has changed from being slightly skeptical, wanting to guarantee fundamental rights for every
citizen, which is a thing the European Union did not guarantee yet at that time. The BVerfG
then recollected itself to putting more emphasis on the national German constitutional identity
in both the Maastricht and Lisbon judgments. The former was seen by many as very skeptical
about Europe, whereas the latter was seen as being even more this with introducing a
requirement
of
preserving
the
constitutional
identity
of
Germany.
However, in Honeywell, the BVerfG mitigated this. It has now become almost impossible for
the BVerfG to declare an act ultra vires; this is a development very much in line with the need
for more European integration that is so often called for.
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CJEU RULING ULTRA VIRES – A TICKING BOMB BETWEEN THE CJEU AND
THE CZECH CONSTITUTIONAL COURT?
Kate Surala

1.Introduction
The dissolution of Czechoslovakia in early 1993 was very peaceful and can be seen as a
‘friendly good-bye’ between both states. However, the formation of two independent
countries, namely the Czech Republic and Slovak Republic, also carries legal consequences.
In this case, the division of the responsibility for payment of pensions to former Czechoslovak
citizens became problematic. The Czech-Slovak Agreement intended to overcome this issue,
but actually cased a lot of troubles for courts not only in the Czech Republic, but also in other
Member States and the EU itself. The innocent Czech-Slovak Agreement crystalized into a
‘horrorific situation’ and initiated a long lasting contest between the Supreme Administrative
Court, the Czech Constitutional Court and the European Court of Justice.
This article aims to describe the impact of the decision by the Czech Constitutional Court in
Landtová case. Firstly, it presents a general overview of pluralism of powers between the
supreme CJEU and national courts. Secondly, the author focuses on the Landtová case, its
background, the ruling of the Supreme Administrative Court and subsequent preliminary
questions to the CJEU. The attention will thereafter turn to the Czech Constitutional Court’s
ultra vires declaration of the EU act. Fourthly, the judgment will be analysed from a broader
legal and political perspective, particularly the argumentation and motivation of the Czech
Constitutional Court related to the Czech culture and other aspects. Fifthly, possible solution
for future evolution of the relationship between the Czech Republic domestic courts and
European courts will be given with regards to the threat of ultra vires by the national
constitutional courts. Lastly, the author will explain why the Czech Constitutional Court’s
judgment should be regarded as an isolated accident rather than a calculated strategy.

2. Disputed Ultimate Authority. Who has more Power?
The pluralist structure of relations between national law of the Member States and the
European law involves intense competition for ultimate authority.1 Court of Justice of the
European Union (hereinafter ‘CJEU’), highest constitutional court at European level, 2 shall
ensure the uniform application of EU law. The CJEU reviews the jurisprudence of other EU
courts and answers preliminary ruling questions3 requested by the national courts.4 In order to
successfully fulfil this role the CJEU would need to have ultimate authority to rule on
interpretation and application of EU provisions, including power to override national
constitutional provisions.5 However, such consolidation of judicial power and responsibility
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does not seem to be appropriate.6 The issue of who has ultimate authority to define the
allocation of competence between the EU and the Member State is often disputed.7 The closer
look at the supreme national courts will teach us that majority of the courts have not made any
preliminary reference to the CJEU, which sets the tone regarding the relationship between the
domestic highest constitutional courts and the CJEU.8 The root of the conflict is therefore, the
fact that the Member States’ constitutional courts consider themselves as ‘protectors’ of their
constitutional traditions.9 The Czech courts, as the German10 or Polish courts, regard
themselves as a possessor of the ultimate Kompetenz-Kompetenz to decide whether EU action
is within the scope of EU competence or not. German courts, unlike the Czech ones, would
only use such power in cases, where the competence exercised by an EU institution, was
clearly in excess of that accorded by the Treaties, and then only after the ECJ has been given
the opportunity to rule on the contested EU provision.11 The Czech Constitutional Court
already distanced itself extensively from the reasoning in the German Federal Constitutional
Court’s ruling on the Lisbon Treaty.12
2.1 The Ultra Vires Doctrine and its Origins
In order for the objectives underlying this paper to be understood correctly, the term ‘ultra
vires doctrine’ must be defined. Supremacy as the most fundamental principle of European
Law states that EU law takes over any national laws in case of conflict.13 It formally
integrated the EEC Treaty into the legal systems of the Member States and therefore the
national courts were bound to apply it.14 However, this rule has been not fully endorsed by
various national constitutional courts. The first decision, which clearly established the ultra
vires principle (acting beyond its powers) with regards to the European Union, was the
Solange I case15 in 1973. This landmark judgment entailed the conflict between the
supremacy of EU law and Germany’s highest Constitutional Court.16 The case laid down the
constitutional limits concerning the supremacy of the EU and described the possible right of
judicial review by the Member State’s constitution and explicitly stated that German
Constitution prevails in such situation of conflict.17 The dissenting opinions in this case are of
great importance for further analysis of ultra vires as a fundamental right possessed by the
6
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Member State.18 The Solange I decision was followed by Solange II19 in 1983 when the
German Constitutional Court emphasized that the CJEU’s development of a doctrine of
protection for fundamental rights should be taken into consideration. As long as the effective
safeguard of fundamental rights is guaranteed by the EC, similar to the protection laid down
in the German Basic law, the German Constitutional Court did not have jurisdiction to decide
upon the application of EC secondary law.20 Therefore, EU law prevails over conflicting
national law.21 However, the judgment of Solange I has remained unchanged; the sovereign
powers transferred to the EU institutions extend as far as it is not incompatible or conflicting
with the fundamental constitutional rights.22
One of the most crucial judgments is the Maastricht decision in 199223 The only difference is
that Solange cases addressed the expansion of fundamental rights whereas the Maastricht
decision takes further step and concerns the competences of the Member States. It formally
declared the Treaty of Maastricht as compatible with the Grundgesetz, but claimed legal
guarantee over potential infringements by the EU with regard to national, meaning German,
competences.24 However, this should not be formally regarded as a real expectation to use
ultra vires judicial review to control or even prevent an expansion of EU legislation and
competences or to defend of the sovereignty of a national legal system.25 It has been
suggested that ultra vires can be used in order to control the principle of subsidiary and
proportionality at EU level.26 However, it should not be seen as an encouragement for
Member States to review the acts of the CJEU. Nevertheless, it started numerous discussions
and was met with criticism and the occasional rejection.27 This will be discussed in the
following sections.

3. Factual and Legal Background of the Czech Judgment in the Slovak Pensions case
The judgment Slovak Pensions case28 decided by the plenary session of the Constitutional
Court of the Czech Republic, and announced on 31 January 2012, has caused a fierce reaction
among legal scholars and academics in the Czech Republic but also abroad. In this decision,
the Czech Constitutional Court concluded that the CJEU had overlooked important facts when
examining the Landtová case29 and concluded that EU law is not even applicable to such
situations. The implications of this decision let to an excess of an EU institution and an ultra
18
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vires decision by the Czech Constitutional Court (hereinafter ‘the CCC’).30 This was the first
time in history that a national Constitutional Court of the EU has applied the doctrine of ultra
vires developed by the aforementioned German case law. Thus, for reasons of clarification,
the principle of ultra vires declared an act of an EU institution, in this case the judgment of
the CJEU, as exceeding the scope of conferred powers and therefore declaring it to be
inapplicable in the Member State at hand, the Czech Republic.31
From the point of view of EU law it was an ordinary case concerning the interpretation of
Regulation No 1408/71 on the application of social security schemes employed or selfemployed person and to members of their families moving within the Community. 32 The
closer look will show us the hidden dimension to this case: the Czech Supreme
Administrative Court (hereinafter ‘the SAC’) was challenging the CCC’s case law concerning
special pension increments that the CCC order to be paid to the Czech citizens, who were
directly affected by the dissolution of Czechoslovakia in 1992.33
3.1 The Origins of the Affair
After the dissolution of the Czechoslovak state and prior to the accession of both states to the
EU, many cases have resulted based on individual disputes with regards to the decision on
pension claims made by persons whose rights to a pension arose after 1 January 1993.34 Such
claims have been solved according to the rules stated in the Agreement on Social Security of
1992 between the Czech and Slovak Republic (hereinafter ‘Agreement’).35 Art. 20 of this
Agreement stipulated that the applicable scheme and the authority with competence to grant
such benefits would be determined by the state of residence of the employer at the time of
dissolution.36 For example, employees who still lived in the Czech Republic while their
employer lived in the Slovak Republic obtained their pension from Slovakia. However, this
was changed as soon as the pensions in Slovak Republic decreased significantly. The CCC
declared this to violate the right to adequate material security in old age.37 The SAC, however,
never accepted the decision of CCC and initiated a long-lasting conflict. The SAC argued,
among other aspects, that special increment was incompatible with EU law.38 The first
argument of the SAC was based on the fact that the Agreement became an internal part of the
Regulation, which extensively dealt with social security matters.39 Secondly, the SAC argued
that the decision of the CCC was based on discrimination, because the Agreement shall apply
to any EU citizen who is retiring after the Czech Republic’s accession to the EU and who
30

J. Komárek, ‘Czech Constitutional Court Playing with Matches: The Czech Constitutional Court Declares a
Judgment of the Court of Justice of the EU Ultra Vires; Judgment of 31 January 2012, Pl. ÚS 5/12, Slovak
Pensions XVII,’ 8 European Constitutional Law Review 2 (2012), p. 323-337.
31
Ibid.
32
Regulation 1408/71/EEC of the Council of 14 June 1971 on the application of social security schemes to
employed persons and their families moving within the Community [1971] OJ L 149/13.
33
J. Komárek, 8 European Constitutional Law Review 2 (2012), p. 323-325.
34
The Czech Constitutional Court, Slovak Pensions XVII [2012] File no. Pl. ÚS 5/12.
35
In Collection of Laws as an announcement of the Czech Ministry of Foreign Affairs No. 228/1993 Collection.
36
Ibid., Art. 20, see A. Brehcha and V. Šantruček, Právo důchodového pojištění, Praha: Linde, 1998 (Law of
the pension insurance).
37
Judgment of the Czech Constitutional Court File No. III. ÚS 4/06, File No. IV. ÚS 301/05, File No. I.
1375/07.
38
L. Pítrová, ‘The judgment of the Czech Constitutional Court in the ‘Slovak Pensions’ case and its possible
consequences (in light of the fortiter in re suaviter in modo principle)’, 3The Lawyer Quartetly 2 (2013),
http://www.ilaw.cas.cz/tlq/index.php/tlq/search/authors/view?firstName=Lenka&middleName=&lastName=P%
C3%ADtrov%C3%A1&affiliation=&country= (last visited 15 November 2013), p. 86-101.
39
Ibid., p. 88

140

worked there prior to the dissolution of Czechoslovakia.40 Thus, upon accession of the Czech
Republic to the EU, this issue was also addressed by the preliminary question raised by the
SAC in Landtová v. Česká správa sociálního zabezpečení (hereinafter ‘CSSA’).41
3.2 Landtová Ruling
The CCC vigorously rejected the arguments given by the SAC without having referred a
preliminary question to the CJEU even though it dealt with the interpretation of the
aforementioned Regulation.42 Moreover, the CCC stated that other cases shall be interpreted
in the light of the Regulation, regardless of the outcome of the CJEU preliminary ruling.43 The
CJEU answered the question of SAC as the following: the matter of Slovak pensions is in
conflict with the EU principle of non-discrimination based on nationality; however, it would
be acceptable if the supplementary payment rule applied not only to Czech citizens, but also
to all migrant citizens of other EU Member States.44 The equality shall be ensured ‘by
granting to persons within the disadvantaged category the same advantages as those enjoyed
by persons within the favoured category.’45 The discrimination by the judgment of the CCC is
not able to be justified by any means in front of the CJEU.46 After this ruling of the CJEU, the
Czech Government openly admitted that they agree with one of the parties involved in the
dispute, namely the CSSA.47 Only few months later, a new law was enacted which imposed a
ban on any kind of pension supplements corresponding to periods of insurance completed
before the formation of the Czech Republic.48 Moreover, the CCC annulled the previous
40
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decisions of the SAC as well as the decision of the CSSA, which had all decided on the
question of the claimant’s pension claim without taking into account the previous
jurisprudence of the CCC in the Slovak pensions case.49
In the ruling on 31 January 2012, the CCC first commented on the conclusions made by the
CJEU judgment in Landtová case. It concluded that the rule, resulting from the doctrine of
aforementioned German cases, can be applied in this context of the case, because the national
court shall remain the supreme protector of national constitutionality, even if it is against
eventual excess of the EU bodies.50 Thus, the CCC concluded that the European Regulation51
on the coordination of pension systems between the Member States cannot be applied to the
very unique situation of the dissolution of Czechoslovakia.52 The fact that the time worked for
an employer with domicile in the territory of today’s Slovak Republic prior to the dissolution,
cannot be retrospectively from today’s view, considered to be time worked abroad.53
Therefore, the CJEU transgressed the limits of its conferred powers and its ruling was
accordingly ultra vires.54 The CCC emphasized that the Slovak pensions case did not include
a cross-border element and because the CJEU overlooked these facts, the conclusion is that
EU law cannot be applied to this situation.55

4. Why the Czech Constitutional Court (should not) have ruled Ultra Vires
To proclaim an action of the CJEU ultra vires is apparently a very serious step with
unforeseen consequences. This part will fully dive into the specific grounds for making such a
step and analyse the stance of the CCC.
Firstly, one would expect that in such an ‘ice breaking’ situation the CCC would support its
decision with a perfect and persuasive argumentation. It only summarized its reasoning
regarding the inapplicability of the EU law and emphasized that the Regulation56 is not
applicable due to the lack of a foreign element in the Slovak pensions case.57 These arguments
seem very unconvincing. A critical remark can be made based on the CCC’s very poor
knowledge of EU law. This can be seen by the fact that the CCC did not the have power to
submit observations during the preliminary reference procedure as a third party. 58 Every
Czech law student is aware of these tactical issues and knows that the CCC as the third party
can not submit their observations. Moreover, the suspension by the CCC and subsequent
quash of the decision of the SAC, based on the reasoning that no preliminary question was
necessary, was very premature and at odds with the interpretation of EU law. 59 This attitude is
not only in breach of the recent case law of the CJEU,60 but also contradicts with the
principles of the CCC itself.61 Another reason, connected to the logic given by the CCC is
concerned with understanding of Article 10a of the Czech Constitution, when one could
49

Lenka Pítrová, 8 European Constitutional Law Review 2 (2012), p. 90-91.
Ibid.
51
Regulation 1408/71/EEC.
52
The Czech Constitutional Court, Slovak Pensions XVII [2012] File no. Pl. ÚS 5/12.
53
Ibid.
54
Ibid.
55
Jan Komárek, 8 European Constitutional Law Review 2 (2012), p. 329-330.
56
Regulation 1408/71/EEC.
57
The Czech Constitutional Court, Slovak Pensions XVII [2012] File no. Pl. ÚS 5/12.
58
Protocol (No 3) on the Statute of the Court of Justice of the European Union [2010] OJ C 83/210.
59
See section 3.2.
60
Case C-173/09, Elchinov [2010] ECR I-08889, para. 24-25.
61
The CCC’s critique for not submitting preliminary question in that case was the SAC. The Czech
Constitutional Court, II. ÚS 1009/08, para. 21-22.
The Czech Constitutional Court, Slovak Pensions XVII [2012] File no. Pl. ÚS 5/12.
50

142

declare ‘invasions of the material core of the Constitution.’62 According to Malenovský it is
literally a ‘contradictory’ to grasped Article 10a of the Constitution in such manner. 63 It states
that the CCC may intervene only in case of serious excess of EU law powers, which could
have serious consequences.64 However, this possibility is raised only in theory, applicable to
all institutions of the Union and, therefore, not specifically for to the CJEU.65
Secondly, before taking a rather premature step, the Member State should carefully think
about its consequences. It is better to ‘swallow ones pride’ than to make reckless decisions.
The general command of the prevailing culture of disobedience towards the EU in the Czech
Republic is well-known. This behaviour started with the vote of no confidence during the
Czech presidency of the EU in March 200966 and continued with the declaration of the Lisbon
Treaty II as unconstitutional piece of legislation by the CCC.67 The Czech’s opposition
against the acceptance of the euro does not make the situation any better.68 The statement on
the official website of the European Commission: ‘The Czech Republic does not have a target
date to adopt the euro,’ speaks for itself.69 Thus, after a relatively ‘long’ period when the
Czech Republic was not discussed, the CCC enjoyed its ‘minute of fame’ when it declared an
EU decision ultra vires as the first constitutional court in history.
Thirdly, cooperation between the multi-level judicial system, particularly the CJEU and
national constitutional courts, is needed.70 In the EU law court system, there is not a real
hierarchy within the court systems.71 The CJEU does not have power per se to overrule the
domestic court’s decisions, therefore, it should not be considered as an ‘appeal court’ for
domestic issues.72 A closer look will teach us that the cooperation between the courts is an
essential factor for the efficiency and functioning of the CJEU as the ‘higher court.’ 73 By its
decisions the CCC could have encouraged many other Member States to disregard the
authority of the EU legal order and influence other judges.74 The debate between the
important Czech academics Jan Kysela and Zdenek Kühn emphasis on mutual cooperation
62
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between Czech courts and the CJEU.75 Therefore, a long-term conflict between the CJEU and
the CCC does not resemble any advantage or elimination of normative conflicts across
relatively autonomous systems and a home community.76 Thus, the question is: what shall be
the real position of the CCC in relation to the CJEU? One could argue that if we accept the
theory of network construction rule of law (see section 2), individual centres by the CCC has
to find another (much more sensitive) ways of communication than the pull on hierarchical
links (because the CCC in relation to EU law - if it applies – can be considered as a
Community Court).77 Thus, the CCC should not in any way isolate itself. To the contrary, it
should approach the CJEU in an active way leading to a dialogue. Moreover, the CCC could
have adopted a more neutral and strategic relationship with the CJEU, like the German
Constitutional Court. Instead, it took a definite stance, leaving no room for diplomatic debate.
Fourthly, the aforementioned decision of the German Constitutional Court should have been
taken into account and compared with.78 The CCC did not seriously consider the cases
Solange I, Solange II and the Maastricht decision (see section 2.1.).79 If we would compare
Landtová judgment to German cases, it clearly shows that there is no structural failure of the
EU to safeguard fundamental rights (Solange cases80) or any of the EU’s competences
(Maastricht decision81), nor is there a concession made in the form of a reference to the CJEU
before an act of the EU is declared ultra vires.82 Therefore, the CCC should have clearly
followed the ‘German example’ and not challenge the CJEU without any prior warning (by a
preliminary reference) or provide detailed reasoning on why the ‘Solange saga of cases’ is not
applicable to the case of Landtová. The CCC had plenty of opportunities to enter into a
diplomatic discussion with the CJEU, however it decided to ignore such solution and played it
hard.83
Lastly, the CJEU should not have been a target when the dispute was solely based on a
personal feud. It is hard to explain why the CCC acted so irrationally.84 The answer might be
a rooted conflict between the CCC and the SAC. This dispute resulted in a ‘nasty war’
between these two institutions, which is clearly reflected in its ‘excessive formalism’ 85 and
unethical ignorance of written law.86 The CCC has threatened the SAC defiance in relation to
its case law on many occasions. Such threats can be clearly seen in the Slovak Pensions case
as well.87 The absurdity of such a ‘war’ is most visible in the substantive part of the case in
question. The petitioner received his pension both from Slovak (until 1992) and from Czech
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(after 1993) authorities.88 The sum of the two pensions from both periods was actually higher
than the pension which he would receive solely under Czech law.89 This important remark has
been left out in the CCC’s decisions and thus it was not part of the knowledge of the SAC.90
The CCC could be considered as already annoyed by the lengthy communication with the
SAC and, therefore, it expressed its growing anger directly to the CJEU. As an English saying
goes, ‘you cannot make an omelette without breaking eggs.’91 In this situation, the CCC
should have taken into the consideration the broader context and should have decided to save
the eggs for something more worthy.92

5. What are the Possible Solutions for such a Situation?
Because there is no blueprint available based on comparable situation from the past, the
following part of this paper offers several possible solutions proposed by the author.
Firstly, an amendment of the Regulation93 as the crucial EU law in this case, could clarify the
relationship between the national and EU law. The Article 20 of the Agreement between the
Czech and Slovak Republic have been negotiated during the Czech Republic’s accession to
the EU and added in Appendix III part A of the Council Regulation.94 However, the
Regulation did not make it possible to be applied to any other international agreement
comparable to the Agreement95 on social security.96 At present, the concerned Regulation has
been replaced by a newer version proposed by the Parliament and the Council.97 Nevertheless,
the problem for other Member States with similar situation still remains. Theoretically, it
would be possible to consider incorporating an appropriate rule, as stipulated by the CCC,
into the Appendix XI of the new type of Regulation.98 But due to the judgment of the CJEU,
where it found the rule applicable in the Czech Republic to be discriminatory, 99 the only way
would be to pull the diplomatic channels and persuade the European Commission to submit
the appropriate draft legislation.100 Nevertheless, this option seems very unlikely.
Secondly, a new preliminary reference could have been formed where the Czech citizens
claiming insurance periods completed under the common Czechoslovakian regime are
excluded from the personal scope of the Regulation.101 The concern of the CCC was not based
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on legal terms but rather boils down to the psychology of its individual judges.102 The position
of the CCC as ‘judicial sovereign’ in Czech territory is contested and this subsequently
explains why the CCC has never submitted a preliminary ruling to the CJEU.103 It could have
been far more clear and unambiguous for the CCC to rely on the direct information rather
than carelessly interpreted the SAC decision decided by its ‘enemy.’
Thirdly, another type of preliminary question could have been asked what the ultra vires
decision means for the interpretation of EU law and in which circumstances it could be
applied. This could easily clarify the whole situation and discourage other Member State to
follow the Czech example. This should have been done in time in order to avoid the potential
start of infringement proceedings by the European Commission against the Czech
Republic.104 However, it is not certain that the Commission would desire to start such
proceedings and therefore destabilize the mutual respect between the national and EU
levels.105
Lastly, one could argue to simply wait before the mandate of 11 (out of 15) judges will end
and therefore, postpone all decisions in cases that deal with the same issue until this change is
finished. The CCC could look at Landtová case from a new perspective because there is a
noticeably different composition of judges.106

6. Conclusion
As many constitutional courts in the European Union deems themselves to have KompetenzKompetenz to decide whether they grant the ultimate power to the CJEU or not. The dispute
of allocation of competences in the multi-level non-hierarchical court system is still
problematic. The case law in late 20th century lead to the creation of the ultra vires doctrine
which may be regarded as an undesired ‘by-product’ for the CJEU. If one would try to explain
the Slovak Pensions saga and the related ultra vires judgment on a rational basis, he would be
most likely unsuccessful. This decision should rather be viewed from more a psychological
perspective including Czech cultural events and political background. The Slovak Pensions
case should be regarded more as of an exception limited to the context of the Czech Republic
and not as a ‘wide spreading disease.’ In no case it should be regarded as contempt of the
CJEU’s authority.107 The comment given by the President of the Court of Justice Skouris, in
an interview for a Czech newspaper, speaks for itself:
“In this case the Supreme Administrative Court received an answer [from the CJEU] and
followed it in its own decision. The Constitutional Court reviewed the case and decided
differently. So it is primarily a problem on the level of the Czech Courts. The CJEU did what
102
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it was supposed to do and answered the questions submitted. If there are some problems in the
Czech Republic, it is not our task to solve them. And I would not like to comment on them
further. The responsibility of the final decision in the case always rests solely with the
national court.”108
Therefore, the declaration of an EU act ultra vires by the Czech Constitutional Court was
exclusively a problem on the national level. Maybe the ultra vires ruling, as the Latin saying
by Virgil indicates: ‘durate et vosmet rebus servate secundis,’ could be saved for a better time.
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CASE AKERBERG FRANSSON AND THE EXPANDED SCOPE OF THE CHARTER
OF FUNDAMENTAL RIGHTS ON THE NATIONAL LEVEL: DID THE COURT
PERHAPS CROSS A LINE?
Elisabeth Lismont
1. Introduction
In the case C-617/10 Akerberg Fransson, the courts were confronted with the problem of
when exactly EU law is at stake to the extent that the Charter of Fundamental Rights
provisions can apply. In its ruling, the CJEU expanded the scope of the Charter in as far as
Member States are concerned. In Fransson, the court held that the implementation of Union
law included situations where national law fell ‘within the scope of Union law’, clearly
extending the amount of national provisions that could fall within the scope of article 51 (1).
Whether the court of justice indeed ‘crossed a line’, in a sense that it acted outside of its
competences will be the main topic of discussion throughout this paper. I will first provide a
general overview on the foundations of the Charter in order to show the objectives and policy
choices of its drafters, and to discern whether it was their intention to increase the
competences of the Union within the area of fundamental rights. I will then provide a
summary of the Fransson case in order to make clear what exactly its legal implications are.
Differing opinions and alternative solutions from Member States, Union players and Union
institutions will be used in order to show that a more restricted approach from the courts
would be preferable.
2. Background information on the Charter
The Charter of Fundamental Rights of the European Union became a legally binding
document for the EU Member States on December 1st 2009.1 It represented an important
codification and clarification of the fundamental rights that exist in the European Union.
However, the fundamental rights regime of the EU existed prior to the drafting of the Charter
through judge-made law. In 1969, the ECJ showed how important fundamental rights were by
ruling that these rights were part of the General Principles of community law, and that the
court would make sure that these rights are observed.2 This was re-confirmed in later
judgments in 1970.3 Further support for the recognition of fundamental rights within the
Union was reflected in political declarations and there was a gradual emergence of human
rights and fundamental rights clauses in the TEU (Treaty of the European Union) and TEC
(Treaty Establishing the European Community).4 However, there was a significant majority
that wanted to take this a step further and insert these developments into one single
authoritative document; their intention being that citizens and authorities would more easily
be able to find fundamental rights that were applicable in the Union. In December 2000 the
European Parliament, the Council, and the Commission proclaimed the Charter. In 2009, the
1 G. De Burca,‘After the EU Charter of Fundamental Rights: the Court of Justice as a Human Rights
adjudicator?’, 20 Maastricht Journal of European Law 2 (2013).
2 Case 29/69 Stauders [1969] ECR 419.
3 Case 11/70 Internationale Handelgesellschaft [1970] ECR 1125.
4 G. De Burca,‘After the EU Charter of Fundamental Rights: the Court of Justice as a Human Rights
adjudicator?’,
20
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treaty became a legally binding document for the EU Member States and was granted the
status of Union primary law, as stated in article 6(1) TEU; the charter ‘…shall have the same
legal value as the treaties.’
The charter was inspired by the European Social Charter (henceforth ECSR), other
international human rights conventions and the ‘constitutional traditions common to the
Member States’.5 It sometimes included refinements and even developments of the human
rights instruments mentioned. Article 6(3) TEU states that fundamental rights form part of the
general principles of Union law (as expressed in earlier case law in 1969). This does not mean
that the other human rights sources from which the drafters drew their inspiration will be
irrelevant; however, the provisions of the charter will have a much more important function in
guiding the EU legislator and the EU courts. It is not so much the substantive elements of the
Charter which have caused discussion and concern, problems start arising in relation to the
procedural aspect: when exactly do these charters apply at the national level?
Like Union primary law, fundamental rights are in principle always applicable ‘when union
institutions and other bodies act’, and article 51 (1) of the Charter of Fundamental Rights
states that the provisions of the Charter are addressed to the institutions, bodies, offices and
agencies of the Union.6 The question of when these provisions should apply to the Member
States has sparked the most controversy and will be the main focus of the remainder of this
paper. Why exactly the states are so reluctant for the Charter to apply on the national level
seems contradictory, considering that it was allegedly inspired by the national Bill of Rights
of the Member States and contains a lot of similarities to international human rights
instruments. Thus, it could be said that the result of cases will be more or less the same
regardless of whether the charter or other human rights sources are used. However, since the
national Bills of Rights differ across Europe the drafters hardly referred to ‘constitutional
traditions common to Member States’ when trying to formulate a guideline as to what should
be regarded as fundamental rights. This means that, in practice, the charter does not contain
many similarities with Member States’ own national Bill of Rights; if a provision of the
charter would be similar to a provision of a Member State’s national Bill of Rights, then that
charter provision could potentially clash with another Member State’s National Bill of
Rights.7 Additionally, the Charter is not simply a reproduction of other international sources.
The Charter includes new fundamental rights that cannot be found in other sources, which
means that results could differ when one applies either Union or national law.8
Another problematic area concerns the possible increase in competences of the Union in the
area of fundamental rights. The wider the application of the Charter at the national level, the
more limited the application of national fundamental rights will become. The sensitivity and
reluctance to allow such an increased competence can already be seen in article 6(1) TEU and
article 51(1) of the Charter, which aim to limit the scope of application. Article 6(1) TEU
states that the provisions of the Charter ‘shall not extend in any way the competences of the
union as defined in the treaties’. Allan Rosas, current President of the Chamber of the Court
of Justice, believes that these provisions reflect the drafters’ intention to make clear that the
provisions of the Charter were not in any way meant to extend the competences or powers of
the Union in the area of fundamental rights.9 However, she still acknowledges that the Charter
is part of Union primary law, and that if its provisions are to be enforced in an effective
5 A. Rosas, ‘When is the EU Charter on Fundamental Rights applicable at a National Level?’, Jurisprudence,
19 (4), (2012)p. 1275.
6 Ibid.
7 G. De Burca,‘After the EU Charter of Fundamental Rights: the Court of Justice as a Human Rights
adjudicator?’, 20 Maastricht Journal of European Law 2 (2013).
8 Ibid.
9 A. Rosas, ‘When is the EU Charter on Fundamental Rights applicable at a National Level?’, Jurisprudence, 19
(4), (2012) p. 1275.
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manner at the national level when applying EU law, some form of discretion must be left to
the Union courts.
Rosas additionally claimed that these provisions also tried to ensure that the charter is not
supposed to ‘transfer the Union into a human rights organization’.10 The Treaty of Lisbon did
not change the status of fundamental rights in the EU constitutional order simply by becoming
a part of Union primary law. ‘The union does not have a human rights competence that exists
separate from the competences granted to the Union in the treaties.’11 Also the Union courts
have not, as a result of the binding effect given to the charter, transformed into human rights
courts. They cannot decide on all cases that concern fundamental rights; they can only decide
on cases that fall within the limits of article 51(1).
3. Summary of the Case
The Fransson case dealt with two main issues. There was the question of jurisdiction
regarding article 51(1) of the Charter (whether the charter was applicable in the case at hand),
and whether the Swedish courts violated the ne bis in idem principle (i.e. that a person cannot
be tried twice in criminal proceedings) set out in article 50 of the Charter. The first issue
remains the most controversial, as the ruling on this issue determines the scope of influence
that the Charter has on national law, which is the main issue discussed throughout this paper.
Thus I will focus mainly on this aspect of the case.
The Swedish referring court asked the CJEU whether the principle of ne bis in idem in the
charter could apply, and whether this could lead to the setting aside of certain domestic
provisions. Under these national provisions, if a taxpayer provides false information to the
authorities in a tax assessment, this would not only result in a tax surcharge, but also to
potential subsequent criminal proceedings for the same unlawful act. The claimant argued that
this scheme of penalties violated the ne bis in idem principle in article 50 of the Charter, and
that the judge should set aside these provisions. The court thus had to decide whether this
system of tax penalties had an impact on the ‘implementation of Union law’ under article
51(1). There was some relation with EU law, regarding Directive 2006/112. Art. 273 of the
Directive gives states the discretion to ‘impose other obligations which they deem necessary
to ensure the correct collection of VAT and to prevent evasion’.
The court chose to use the previous case law’s interpretation of article 51 (1), stating that
‘domestic acts must comply with EU law when they fall within the scope thereof’12. As was
done in the previous case law, they relied on the Explanations of the Charter, which referred
to prior case law that used the term ‘within scope of Union law’ instead of ‘when
implementing EU law’. Thus the court considered all provisions of EU law that require
Member States to ensure collection of VAT and to prevent VAT evasion, and said that ‘any
shortcoming in the domestic collection of VAT affects the EU budget, in so far as the latter
depends directly on the former.’13 Based on the obligations Member States have to avoid all
wrongdoing which affect the EU’s financial interests under article 325 TFEU, the court
decided that tax penalties and criminal proceedings for tax evasion, such as the ones the
defendant was liable for, ‘constitute implementation of articles 2, 250(1) and 273 of Directive
2006/112 and of Article 325 TFEU’14. Thus, the court concluded that the national provisions
10 Ibid.
11 Ibid.
12 Case 399/11 Annibaldi [2011] ECR 21,23
13 Case 617/10 Åklagaren v. Hans Åkerberg Fransson [2013] ECR 156,157
14 Case 617/10 Åklagaren v. Hans Åkerberg Fransson [2013] ECR 22; “the fundamental rights guaranteed in
the legal order of the European Unionare applicable in all situations governed by European Union law, but
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under which the defendant was prosecuted for fell ‘within the scope of union law’. Even
though the Swedish legislation was not designed to implement Directive 2006/112, ‘its
application is designed to penalize the infringement of that directive’ and therefore ‘intends to
implement the Treaty-derived obligation to safeguard the financial interests of the EU through
the imposition of effective penalties’. Thus the Charter was held to be applicable in the case at
hand. In short, the scope of application of the Charter on the national level was increased to
such an extent that even cases where national provisions merely touched upon EU law could
fall under article 51 (1) of the Charter, a drastic extension that inspired controversy.
4. Increased Union Competences in the Area of Fundamental Rights
The main problem arising from the Fransson case was the extension of competences regarding
fundamental rights within the Union. As previously discussed, this was not the policy
intention of the drafters of the charters.15 Rosas argues that the Fransson case went too far in
its ruling, because it could potentially extend the competences of the European Union and
transform the Union courts into human rights courts. She argues that, as a starting point, the
court should base their reasoning on the wording of article 51(1) of the Charter
(‘implementation of Union law’). The term ‘scope of application’ should only refer to
applicability of a norm of union law in concreto (directly relevant to the case), and that this
should be decided on a case-by-case basis; ‘this test is not satisfied by the simple fact that it is
possible to cite a norm of Union law which on substance covers the same subject area as is at
issue in the actual case’.16 According to the President of the Chamber, if courts keep applying
this type of test then there would be no crucial difference between ‘implementation’ and
‘scope of application’. When the term ‘scope of application’ is applied in abstracto, then the
term can no longer be linked with the notion of implementing law as defined in article 51(1)
of the Charter, even when favouring an extended approach based on the Explanations of the
Charter and prior case law regarding the word ‘scope’. Thus, Rosas doesn’t necessarily argue
for a strict interpretation of the meaning ‘implementation’, but if the link between the terms
‘scope’ and ‘implementation’ are to remain then a more pragmatic and case-by-case approach
is required, which would not be the case if a general criteria were to apply.
If this line of reasoning is followed, then the Fransson decision went too far in creating a
fundamental difference between the notions of ‘scope’ and ‘implementation’, by letting
situations fall within the ambit of article 51(1) based solely on the fact that a situation is in
one way or another covered by a norm of Union law. Considering the fact that it is becoming
increasingly difficult to find areas which do not involve some element of EU law, such a wide
approach might result in the charter being almost always applicable, and lead to a situation
where ‘the Union courts would become something close to human rights courts with an
almost general competence to apply fundamental rights’.17 Rosas additionally warns that this
would result in too much work for the Union courts, who already have too many cases to deal
with due to the ‘increasing remit of Union law’ and would not be able to cope with the task of
becoming an additional layer of human rights courts in Europe.
notoutside such situations […] a legal situation does not come within the scope of European Union law, the
Court does not have jurisdiction torule on it and any provisions of the Charter relied upon cannot, of
themselves,form the basis for such jurisdiction”.
15 See Background information of the Charter p.3.
16 A. Rosas, ‘When is the EU Charter on Fundamental Rights applicable at a National Level?’, Jurisprudence,
19 (4), (2012)p. 1275.
17 A. Rosas, ‘When is the EU Charter on Fundamental Rights applicable at a National Level?’, Jurisprudence,
19 (4), (2012)p. 1275.
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Advocate-general Cruz Villalón follows a similar line of argument in his dissenting opinion
on Fransson. He argued that it is for the Member States to review acts of their public
authorities. Before this case was decided, he suggested that the courts should take a more
‘principled approach’ and that this would help ‘clarify its construction also pro-futuro’.18 He
proposed that the leading criteria should be that there should be a ‘specific interest’ of the
Union to ‘centralize the human rights review of measures governing certain measures’.19
Thus, not every piece of legislation originating from EU law should be governed by the
Charter. It should only apply when the ‘Union interests in leaving its mark should take
priority over that of each Member State’.20 Only when the Union has an interest to review the
lawfulness of how a state’s public authority runs can the acts of that public authority have to
conform with the charter.
Looking back at the Fransson case, the advocate-general thought the link between EU
legislation and the Swedish measures to be ‘too tenuous to substantiate this interest’. He
differentiated between cases where national legislation is ‘based directly on Union law’,
calling these causa situations, as opposed to when it is ‘used to secure the objectives laid
down in Union law’ calling these occasio situations.21 Starting criminal proceedings, the only
element that could fall within the reach of the ne bis in edim rule, was only an inessential
circumstance.
5. Fransson Ruling and Possible Effects on National Fundamental Rights
Filippo Fontanelli goes a step further in claiming that the combined rulings of Melloni22 and
Fransson could lead to a situation where the Charter becomes the main source when applying
fundamental rights, and protection based on national constitutional law ‘becomes the
exception’23. He argues that this does not comply with ‘the EU’s mission and authority’,
basing his arguments not only on the court’s inappropriate interpretation of article 51(1), but
also on the fact that the EU does not currently have the competence to create a separate
human rights regime.
Other academics have also suggested that extending the scope of application of EU
fundamental rights to the national level could have a serious impact on the national balances
of powers.24 The national constitutional courts’ legitimacy and authority depends heavily on
their role as protectors of fundamental rights. If the Union courts would take over this role,
then this could ‘undermine and erode the functioning of these courts in the national
constitutional sphere, thereby affecting the Trias Politica’.25 This can be illustrated by the fact
that ordinary courts refer questions to the ECJ when it comes to issues dealing with the
applicability of EU law, who will then apply fundamental rights instead of the national
constitutional courts. Additionally, the ordinary courts are the ones that apply EU law, thus
potentially deviating from the decisions of national constitutional courts and ‘sidestepping
18 Opinion of Mr Advocate General Cruz Villalón delivered on 12 June 2012. Åklagaren v Hans Åkerberg
Fransson. Case C-617/10, not yet reported.
19 Ibid.
20 Ibid.
21 Ibid.
22 Case 399/11 Melloni v. Ministerio Fiscal[2013] ECR.
23 Fontanelli, ‘The Elusive Limits of the EU Charter and the German Constitutional Watchdog’, 9 European
Constitutional Law Review, (2013), 23.
24 T. von Danwitz,, K. Paraschas, ‘A Fresh Start for the Charter: Fundamental Questions on the Application of
the European Charter of Fundamental Rights,’’ Fordham International Law Journal, 35, (2012), 1403−1413.
25 Ibid.
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national constitutional issues as they might have played out in constitutional courts’. 26 The
fact that EU courts would now be responsible for determining fundamental rights protection
issues might also influence the relationship between law and politics. Interpretations by
national constitutional courts can be overruled by the constitutional legislator (and this has
already happened in France). Although this is theoretically also possible with ECJ rulings, this
is a much more difficult process as it requires a treaty amendment and unanimity to set aside a
ruling.
Not all academics have seen the extended scope of the relationship between the EU Charter of
fundamental rights and national fundamental rights as a negative development. Andras Jakab
even goes as far as saying that the Charter should apply even in purely domestic cases, based
on the rationale that the European Union, in order to not lose its credibility, should be
regarded as a ‘not just a community based on common interests but a community of values’ 27.
However, it is hard to believe that national constitutional courts would rather give up their
legitimacy and authority regarding fundamental rights in favour of a stronger Union.
6. Political Sensitivity
Another aspect that could be considered is the political sensitivity regarding the role of
fundamental rights and their applicability on the national level. Given the political landscape
the court was quite brave in its decision, and academics believe the court did not take due
regard of the delicate politics of the issue at hand in the sense that the ruling ‘doesn’t quite
correspond to the political sensitivities leading to the convoluted instruction of the Masters of
the Treaties on how to apply the CFR to Member States.’28 That this was a sensitive topic
from the initial drafting of the Charter can be seen in the inclusion of article 6(1) TEU and
51(1) of the Charter, which clearly limit the powers of the Union regarding fundamental
rights.29 Not only the drafters, but also some Member States were reluctant already at an early
stage to extend the Union powers in the field of fundamental rights. The United Kingdom in
particular did not want the Charter to be legally binding.30 Although the U.K. did not get its
way, it now has (along with Poland) a separate protocol relating to the application of the
Charter on a national level.31
At the moment, the German constitutional court (the Bundesverfassungsgericht) shows the
strongest resistance to the Fransson ruling, and has officially criticized it in a judgment
concerning a counter-terrorism database, which has been interpreted as a warning towards the
CJEU.32 It ruled that it was out of the question that the case at hand fell within the scope of
the Charter, because it was pursuing nationally determined objectives that could only
potentially have an indirect effect on how legal relationships under EU law function.
Additionally, according to the English press release, the court stated that the Fransson
26 Ibid.
27 Jakab, ‘Supremacy of the EU Charter in National Courts in Purely Domestic Cases’, Verfassungsblog
(2013). URL: http://www.verfassungsblog.de/de/ungarn-was-tun-andras-jakab/#.Up4ugWDlGZY Last seen
4/12/2013.
28 Fontanelli, ‘The Elusive Limits of the EU Charter and the German Constitutional Watchdog’, 9 European
Constitutional Law Review, (2013), p.23.
29 For more info see background information of the Charter p4.
30 A. Rosas, ‘When is the EU Charter on Fundamental Rights applicable at a National Level?’, Jurisprudence,
19 (4), (2012) p. 1275.
31
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decision ‘must not be read in a way that would view it as an apparent ultra vires act or as if it
endangered the protection and enforcement of the fundamental rights in the Member States in
a way that questioned the identity of the Basic Law’s constitutional order. The Senae acts on
the assumption that the statements of the ECJ’s decision are based on the distinctive features
of the law on value-added tax, and express no general view’. Thus, if this case indeed means
that acts of the Member States which are only incidentally connected to Union law also fall
within the scope of article 51(1) of the Charter, then the Bundesverfassungsgericht has made
it abundantly clear that it will not accept this line of reasoning. Even though the court has a
legitimate reason for taking a firm stance against the Fransson ruling, one must also keep in
mind that there could be cases where national fundamental rights protection is not as
sophisticated and well-developed as in German national Bill of Rights, and where the
applicability of the Charter will be more easily accepted.
7. Conclusion
In summary, the ECJ has transformed the notion of “implementing Union law” to “acting
within its scope”, and thus potentially created a situation where the Charter could be
applicable merely because a national provision is related to a Union norm. The courts have
taken a step too far by derogating from the limits set out in article 51(1) of the Charter and
Article 6(1) of the TEU, which were intended to ensure that the Charter would not have
general application regarding fundamental rights on the national level. Nor did it intend to
increase the competences of the Union in the area of fundamental rights. Furthermore, it could
undermine the legitimacy of national constitutional courts by expanding the applicability of
the Charter of fundamental rights, instead of elaborating on member states’ National Bills of
Rights. As discussed, this judgment fails to pay respect to political sensitivities to
domestically applying the Charter in member states. The alternative approach offered by the
President of the Chamber of the Court of Justice under which the Charter can, on an ad hoc
basis, only apply when there is a Union norm directly relevant to the case at hand, seems the
most plausible one. Such a restricted approach is more favourable, considering the fact that
the borderline between EU law and national law is not always easy to establish in a concrete
case, when keeping in mind that Union law is increasingly being applied to new areas.
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THE EU CHARTER ON FUNDAMENTAL RIGHTS AND THE AKERBERG
FRANSSON CASE: A STEP TOWARDS THE BROADENING OF THE LEGAL
APPLICABILITY OF THE CHARTER UPON MEMBER STATES?
Giuditta Hanau Santini

1. Introduction
In the case C-617/10 Akerberg Fransson the Court of Justice of the European Union (CJEU)
dealt with the delicate matter of its competence when assessing prejudicial issues, a set of
problems that goes beyond the mere trial questions and embraces the fragile relationship
between the application of EU law, member states’ competences and their responsibilities
towards European institutions and legal protection of fundamental rights. The overarching
question arose whether the Charter of Fundamental Rights of the European Union had lead to
an alteration of the ambit of the EU fundamental rights standards.
In the course of this paper, I will try to analyze how the Court of Justice of the European
Union has stretched the ambit of application of the Charter by broadening the interpretation of
art. 51 of the aforementioned Charter and establishing that its provisions are indeed addressed
to Member States not only when they are implementing EU law but, more in general, when
national legislation falls within the scope of EU law. This statement appears to be, at the very
least, quite obscure; so in order to shed some light on this cryptic subject I will first set some
background scenario by writing about the role enjoyed by human rights in the historical
framework of the European Union, then turn to the character of the Court of Justice of the
European Union and the Charter of Fundamental Rights. Subsequently, I will briefly outline
the issue of supremacy between the CJEU and the domestic constitutional courts and then the
facts of the Akerberg Fransson case will be addressed, as well as the pivotal holding of the
Court. Finally I will try to draw some conclusions regarding what was awarded by the Court
of Justice of the European Union.

2. Human Rights and the European Union
We are well aware of the fact that at the basis for the creation of the EEC back in the 1950s
there were primarily economic reasons and in particular the establishment of a common
market, nonetheless we have witnessed a growing role and newly-found importance for
human rights in the ambit of the Union, especially from the 1970s on.1 It is noteworthy that
the CJEU categorically refuse to deal with human rights from the Stork case2 in 1959 to the
1969 Stauder case.3 There are of course many reasons that can be adduced in order to answer
the question “Why expanding the scope of human rights?” In the context of the European
Union, I think they can be employed as a tool for incentivizing integration and also for
increasing the legitimacy of the Court of Justice of the European Union. The growing
importance of issues such as immigration, asylum granting but also privacy regulation cause
the character of human rights to be subjected to extensions in order to better protect and
safeguard these rights and deal with this contemporary issues. It is therefore obviously a
matter of policy making for the EU and the Court when assessing how to limit or expand the
scope of human rights. Albeit it has always appeared like the European Union’s center of
1
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gravity laid somewhat outside of the ambit of human rights and was more concerned with
issues such as the single market or free trade, the Court has undergone a major evolution from
a tribunal dealing principally with economic matters to a tribunal subjected to the duty of
adjudicating in regards to human rights.4 Formally, the three sources providing for EU human
rights law can be found in art. 6 TEU: paragraph 1 states that the Charter of Fundamental
Rights of the European Union of 7 December 2000 is the primary source and shall have the
same legal status as the treaty provisions.5 This upgrade in the legal status of the Charter did
not happen until the Treaty of Lisbon in 2009.6 The second source is the European
Convention on Human Rights, to which the EU is not a party yet but its membership is
envisaged in paragraph 2 of art. 6 TEU. Finally, the EU judiciary has to take into
consideration `general principles of EU law` a sort of customary ius cogens of human rights
and related human rights principles promoted by the CJEU throughout the years, mentioned in
the third and last paragraph of the provision. These general principles served as the main tool
for the safeguard and protection of human rights for the forty years during which the Charter
did not have binding force, therefore allowing fundamental rights to have a legal status
recognized under EU law.7
In this context of the growing expansion of the role of the fundamental rights, it is also
noteworthy to point out the existence of a Commissioner with the specific task of taking care,
inter alia of the basic human rights, Viviane Reding, who has been in office since 2009.8
One of the most basic criteria in order to determine the extent of the actual protection of
human rights is to look at the possibility that natural people have to bring a fundamental rights
– related claim to a court and to seek justice. In this respect, there are mainly three ways in
which a European Union national can enforce his fundamental rights. The first step to take is
to looks for answers within one’s own domestic legal system, so for example by applying in
France the French Constitution or the Human Rights Act 1998 in the United Kingdom. Once
national remedies are exhausted, it is possible to file a request to the Strasbourg-based
European Court of Human Rights. If this solution fails to bring an effective remedy, the last
resort is to be found in the CJEU, if their claim is proven to fall under the ambit of EU law. 9
Accordingly, the relationship between the European Union and the world of human rights
went through a gradual development and it is still a dynamic and wavering relation, but it has
definitely made steps towards the direction of an increasing importance of the CJEU in
respect of fundamental rights- related issues.

3. The CJEU and the Charter
Back in 2000, at the date of the creation of the Charter, the then president of the European
Commission Romano Prodi introduced the Charter with these words: “the objective of the
Charter is to make more visible and explicit to EU citizens the fundamental rights they
4
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already enjoy at European level.”10 Since the time when the Charter assumed binding force
with the Treaty of Lisbon in 2009, until the end of the year 2012, the Court of Justice has
mentioned the Charter or directly drew provisions from it in 122 cases.11 In the course of the
past year we can assume that the number of times where the Charter was used as inspiration
and legal basis for judicial decisions grew even more. We have already established how the
Charter of Fundamental Rights is the primarily source used by the Court, but of course this
does not prevent the CJEU from referring to other international materials, especially
considering that in art. 6 TEU the ECHR and the ‘general principles of EU law’ are
mentioned as having authority as well. To what extent then does the CJEU employs other
sources of human rights? It appears as it does not do so too often: in the aforementioned 122
CJEU cases, the ECHR was cited merely in 20, and no other human rights material was used
or mentioned.12 This clearly marks a tendency of the Court to strictly maintain its judicial
independence on the one hand, but also shows a trait of isolation from other jurisprudence
sources, such as other international instruments or member states legislation.
Another issue is that, especially in the framework of a member state’s national court asking
the CJEU for a preliminary reference, the Court is seized with certain particular aspects of the
case, therefore causing human rights to be a mere tangential issue. This is in striking contrast
with the other European court dealing with human rights, the ECHR, in which fundamental
rights are per se at the basis of the application by individuals.13

4. The Principle of Supremacy
The first time the issue of supremacy came up was in 1964 in the context of the Costa Enel
dispute, where the EEC Treaty was incorporated in the law of the member states. The Court in
the aforementioned case held that “the law stemming from the treaty, an independent source
of law, could not, because of its special and original nature, be overridden by domestic legal
provisions, however framed, without being deprived of its character as community law and
without the legal basis of the community itself being called into question”. 14 A few years
later, in 1976, the Simmenthal case established also that EC law was able to overrule national
provisions.15 The implications of this case were not limited to the fact that regardless whether
national law had been implemented later or before EU law the latter prevailed, but also
entailed that domestic courts were under the obligation of giving immediate effect to EU law.
One extremely important information that we should keep in mind though, is that this
supremacy enjoyed by EU law was given by the member states themselves, as a response
against the terrors of the Second World War. 16 The relationship between the Court and the
domestic constitutional courts of the member states is indeed a puzzling one, since the power
enjoyed by the Court is dependent upon the transfer of sovereignty by the member states. The
10
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legal traditions of the various states serve as a tool for inspiration and insight for the Court of
Justice of the European Union as well. 17
5.1 Fransson case – Facts and the Question asked to the CJEU
In May 2007, Mr. Fransson was ordered by the Skatteverket – the Swedish tax authorities - to
pay tax surcharges due to the fact the information he had provided concerning his income tax
and VAT was false.18 Two years later, in 2009, the Swedish prosecutor decided to initiate
criminal proceedings against Mr. Fransson and he was summoned before a Swedish district
court on the charges of serious tax offences.19 The question posed by the Swedish Court to the
Court of Justice of the European Union was whether the charges brought against Mr. Fransson
were to be dismissed since he had already been punished for the same facts. In fact, article 50
of the Charter of Fundamental Rights of the European Union clearly states that “No one shall
be liable to be tried or punished again in criminal proceedings for an offence for which he or
she has already been finally acquitted or convicted within the Union in accordance with the
law.” This principle is world-wide known in the different legal systems, in the common law
countries is referred as the double jeopardy principle or ne bis in idem principle in the
continental systems. 20 This was not the only issues brought before the Court, the question of
jurisdiction arose as well: art. 51 of the Charter establishes that its provisions are always
addressed to the institutions, bodies, offices and agencies of the Union but they are addressed
to Member States only when implementing Union law. This was also one of the first points
made by the Court in its judgment. In previous CJEU case law (see inter alia Case C-299/95
Kremzow [1997] ; Case C-309/96 Annibaldi [2007]; Case C-94/00 Roquette Frères [2002] ;
Case C-349/07 Sopropé [2008] ; and Case C-256/11 Dereci and Others [2011] ; and see Case
C-27/11 Vinkov [2012]) the Court awarded that, in case legislation falls within the scope of
European Union Law, the Court must, when requested to give a preliminary ruling, provide to
the national court all the direction and supervision regarding the interpretation of the
legislation, in order to determine the issue of compatibility with the fundamental human
rights. The position of the Swedish prosecutor was that in the judicial matter at hand the
Charter could not apply since it is binding upon member states exclusively when
implementing EU law – as just mentioned – and in this case accordingly it was just an issue of
Swedish domestic tax code, even though correlated of the breach of payment of VAT, a tax
that stems from EU law.21 Also five member states intervened with written submission to the
Court to take a stand in this matter by Sweden’s side: the Netherlands, Denmark, the Czech
Republic, Austria and Ireland, in addition to the European Commission.22 The Advocat
General Cruz Villalon provided for another perspective: he considered the system of penalties
in Sweden to be completely independent from VAT collection, and thus should not be
considered implementation of Union law; he argued that there is a distinction to be made
17
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between cases in which domestic legislation is “based directly on Union law” and cases in
when the national legislation is “used to secure objectives laid down in Union law”.23
5.2 Akerberg Fransson Case – the CJEU Holding and its Implications
As mentioned in the previous section, the Court nonetheless disdained the Advocat General’s
opinion and relied on a “classic” and remarkably broad interpretation of art. 51 of the Charter,
according to which national legislation must comply with EU legislation when the former
falls within the scope of the latter. 24 This interpretation takes a step away from the literal
wording of the article and endorses the Explanations of article 51 of the Charter. 25 The Court
referred to the case Melloni26, which concerned art. 53 of the Charter and the European Arrest
Warrant, in order to point out to Sweden that it was still conceivable to apply domestic
standards, if it was granted that the level of protection required by the Charter was adhered to,
in order not to jeopardize the ‘primacy, unity and effectiveness’ of EU law. 27 In paragraph 19
of the case it was stressed that “the fundamental rights guaranteed in the legal order of the
European Union are applicable in all situations governed by European Union law, but not
outside such situations.”28 Therefore it was decided that the applicability of European Union
law entailed the applicability of the human rights protected by the Charter.
In the course of its judgment, the Court engaged in the exercise of listing all the EU law
provisions that compel member states to secure the collection of VAT and aimed at averting
VAT evasion and reached the conclusion that a deficiency in the collection of VAT at the
national level directly affects the EU budget as a whole.29 It was also noted that art. 325 of the
Treaty on the Functioning of the European Union entails that member states are subjected to a
duty to counteract all the wrongdoings that affect the financial interests of the EU and thus it
followed that “tax penalties and criminal proceedings for tax evasion, such as those to which
the defendant in the main proceedings has been or is subject because the information
concerning VAT that was provided was false, constitute implementation of Articles 2, 250(1)
and 273 of Directive 2006/112 (previously Articles 2 and 22 of the Sixth Directive) and of
Article 325 TFEU and, therefore, of European Union law, for the purposes of Article 51(1) of
the Charter. 30 The application of the directive entails that one of its aims is to punish the
infringement of the former and the directive per se is aimed at implementing the duty to
preserve the EU’s financial interest by the imposition of penalties, consequently it is not
relevant that the Swedish legislation concerning tax offences was not specifically designed to
transpose the Directive 2006/112.31 The direction in which the Court is going seems to
confirm that the pivotal aspect of art. 51 of the Charter is an objective input of the state
measures to the implementation of EU law rather the subjective element of the state measures
at stake. The mere fact that the Swedish domestic measure in this case governed an area
covered by EU law was able of hampering the aims and objectives set by EU law entailed that
the Court of Justice of the EU had jurisdiction.
23
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The question arises what are the wider implications of the Akerberg Fransson case are:
already in the reasoning provided by the Court in Melloni the role of the Charter has been
elevated by establishing that the Charter set out a maximal rather than a minimal standard in
fundamental rights protection.32 Another relatively recent issue concerns the CJEU holding in
the case N.S v Secretary of State for the Home Department33. This case related to the United
Kingdom’s political desire to curb the applicability of the Charter to member states’ actions
which led to Protocol 30 of the Treaty of Lisbon with which the UK sought for an opt-out
clause from the Charter. In NS v Secretary of State for the Home Department the focus was on
art. 3 (2) of the Dublin EC Regulation 343/2003 – aimed at setting out the elements to assess
when looking at whether a member state is the responsible state in terms of examining an
asylum claim made within the EU territory – it is not self-evident that that would be the state
in which the claim for asylum was lodged – in cases in which there is the danger of violations
of fundamental human rights protected by the Charter.34 The question posed by the Court of
Appeal of England and Wales to the Court was whether the obligations of the United
Kingdom under the Regulation were taking into account Protocol 30, in the case the
Regulation was considered as falling within the scope of EU law as intended by art. 51 of the
Charter and art.6 TEU. The discretionary power granted to the United Kingdom by virtue of
art. 3 (2) of the Regulation was considered by the Court to ‘form part of the mechanisms for
determining the Member State responsible for an asylum application, provided for under the
Regulation and a Member State which exercises the discretionary power must thus be
considered as implementing Union law”. 35 The response of the Court of Justice of the
European Union basically provided that the Protocol has limited if any effect as the
interpretation and application of the Charter provisions by the Court. 36 The Court in Akerberg
Fransson essentially said the Charter applies in every situation governed by a “specific set of
norms” but not outside of those situations, which is indeed an abstruse concept to unfold,
therefore in order to be able to witness implications on a wide range we must wait until the
Court delivers a more substantial and less arcane reasoning.

6. Conclusion
We have seen how, in the Akerberg Fransson case, the Court of Justice of the European
Union took a step away from the literal wording of art. 51 of the Charter and towards a more
purposive interpretation of the provision. During the drafting of the Charter, art. 51 raised
many concerns from the member states’ part and the phrasing of the aforementioned article
reflects the states’ desire to limit the scope of the Charter. 37 This relates to the principle of
state sovereignty, according to which there in an inherent internal conflict in the soul of every
state – a tension between managing and controlling their own supremacy as a state on the one
hand and delegating some of their powers to a supranational institution, such as the EU, on
the other hand.
One of the connotations of this widening of jurisdiction by the Court is that one may argue
that if the extent of the EU human rights provided by the Charter is so far-reaching, the field
32
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of application of the various domestic legislation, including national constitutions, will
subsequently gradually restrict.38 In the Akerberg Fransson case, the Court considered
Directive 2006/112 as to be applicable in concreto, rather than merely having possible
applicability only in abstracto. This distinction is utterly relevant since acts of the Union that
are only applicable in abstracto are not deemed to fall within the field of application of
“implementing”.39 If we take at our starting point the idea that Europe is subjected to the
“spillover theory” of integration, according to which more and more areas will fall within the
scope of EU law and will be covered by it, is seems clear that if the Charter is almost always
applicable, the Court will risk of becoming a human right court with virtually limitless
jurisdiction upon member states.40 However, there is another observation that needs to be
made, namely the fact that it should be obvious that the fundamental rights provided by the
EU must be respected at the domestic level when applying Union law, simply due to the fact
that the Union primary law embraces fundamental rights protection and therefore must be
respected as any provision of Union law.41 This obligation is furthermore addressed in art. 19
(1) TEU, which provides that member states’ national courts must ‘provide remedies
sufficient to ensure effective legal protection in the fields covered by Union law’. It might be
true that the Court is availing itself of a little bit more jurisdiction than the EU member states
wished it had, but after all we must keep in mind that the Courts of the European Union have
never considered themselves as human rights courts, but merely administered and interpreted
human rights in everyday activities related to all the areas of European Union law, especially
in the framework of actions for annulment (art. 263 TFEU) and preliminary ruling procedures
(art. 267 TFEU). There was never the purpose for the EU to become a human rights related
organization, with its own conferral of competence laid down in the Treaties.42 Did the Court
“cross a line” with the judgment in Akerberg Fransson? In this case the CJEU dealt with
member states’ precise task to gather the EU financial resources, which in my opinion
incontrovertibly falls within the duties of every member state since it is such a crucial
function. The facts of the case per se are a good indication of how straightforward the matter
was. Nonetheless, it would be nice if in the future the Court could abstain from equivocal,
circular reasoning and lay down general rules regarding the applicability of EU law.
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EUROPEAN COURT OF JUSTICE RULINGS ULTRA VIRES: SHOULD THE
LISBON TREATY ‘DECLARATION ON PRIMACY’ TRIGGER A SHIFT IN
CONCEPTUALISING THE RELATIONSHIP BETWEEN THE EUROPEAN AND
NATIONAL LEGAL ORDERS?
Sebastian Müller1

1. Introduction
In EU law - as in every legal system - a crucial question refers to where powers of institutions
begin and where they end. In the case of the European legal order further-reaching questions
are raised regarding the order´s boundaries in relation to the legal orders of its constituent
Member States. The conduct of the Union´s institutions is monitored by the Court of Justice;
if they act beyond their powers, the Court may annul those acts. But how is it formally
established that the Court of Justice of the European Union exceeds its competences when
such a claim is raised? And who has the final say? There are apparently two possible answers.
On the one hand, it can be argued that the ECJ is its own master : therefore, there is no one
else who decides on the ECJ´s competences than the ECJ itself. On the other hand, national
supreme and constitutional courts have shown that they are not willing to hand over the reins
of power. For the German Bundesverfassungsgericht2, for instance, things are clear: it is for
the Member State Constitutional Courts to be ‘the final arbiter of constitutionality in
Europe’.3 Starting with its decision in Internationale Handelsgesellschaft in 1974, the FCC
has fleshed out its own idea of the rank order between European law and Member State laws.4
This suggests a possible solution to who is in charge of balancing the legal orders in Europe.
That means it raises the issue of Kompetenz-Kompetenz.5 The question of KompetenzKompetenz is defined as follows: who decides which competences have been transferred to
the EU and where their scope ends?6 This entails the question of which competences can be
transferred to the Union. Many constitutional courts of the Member States of the European
Union insist that they are the institutions Kompetenz-Kompetenz rests with. In order to give a
substantiated answer, one must regard the closely connected question of ‘supremacy’ or
‘primacy’. The question we must ask ourselves in this instance is whether EU law is supreme
over the Member States’ legal orders, or not?
2. A Distinction: Primacy is not Supremacy
Many commentators of EU law include in their general overviews and textbooks a section
that deals with ‘supremacy’.7 Among those commentators, there seems to be the general
1
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tendency to use the terms ‘supremacy’ and ‘primacy’ as synonyms of one another. However,
one must be aware of the difference between ‘supremacy’ and ‘primacy’. Avbelj argues that
there are ‘different models of structural principles of EU law’ which underlie the debate about
‘supremacy’ or ‘primacy’ of Union law.8 Those models are: the hierarchical model, the
conditionally hierarchical model, and the heterarchical model. Those models attempt to
describe the relationship between EU law and national laws. ‘Supremacy’ and ‘primacy’ are
used as below:
Supremacy: There are no more than two decisions in which the ECJ uses the language of
supremacy.9 The term is used by supporters of the hierarchical model, and also to describe the
conditionally hierarchical model of European integration. In the later it is used
interchangeably with ‘primacy’.10 Tough, this synonymous usage should be avoided.
Primacy: Declaration No. 17, attached to the Final Act of the Lisbon Intergovernmental
Conference of 2007, carries this term in its title.11 The word is used both by the supporters of
the conditionally hierarchical and the heterarchical model. In the latter theory it is the only
term used to describe the relationship between EU law and national law.12
The hierarchical model describes ‘[a]ll EU law […] as a supreme body of law, which prevails
over the entire body of national legal provisions, irrespective of their position in the national
legal hierarchy, and as a consequence renders any contravening national law invalid.’13 The
consequence for ‘constitutional arbitrating’ is that it is a ‘prerogative of the EU level’, i.e. of
the ECJ as the highest court in the EU legal framework, to find ‘a final resolution of such
[Kompetenz-Kompetenz] conflicts’ with national constitutional courts.14 Thus, the ECJ has
Kompetenz-Kompetenz under this understanding of the European legal order(s).
Under the conditionally hierarchical model, supremacy/primacy is said to be legally limited
by EU law itself: ‘EU law can only enjoy supremacy if it is enacted within the scope of the
EU competences’.15 That means that the principles of conferral, subsidiarity and
proportionality as provided in Article 5 of the Treaty on European Union 16, must be adhered
to.17 A further aspect is that this model stresses the importance of Article 4(2) of the Treaty on
European Union: ‘The Union shall respect [the Member States’] national identities, inherent
in their fundamental structures’. This point of view relates to the relationship between EU law
and national law and can as well be found in the ECJ decisions.18 Moreover, this approach has
been adopted by national courts´ practice; however, with a different focus. For example, the
ECJ saw the EU legal order to be principally supreme but constrained, whereas the FCC, for
example, ‘stressed in its Maastricht decision that not only application, but also validity of EU
law in Germany depends on the German act of accession’ to the Union. 19 What follows is that
the FCC regards German constitutional law as the supreme legal source against which it
would measure the legality and validity of Union conduct. However, when we strive to have
an understanding of the relationship of EU law and the national legal orders that follows a
consistent theory and logic, the conditionally hierarchical model cannot be upheld. Thus, EU
8
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law cannot be supreme and conditional or constrained at the same time.20 When, as suggested
by this model, the ECJ decides ultimately upon the relationship between the two legal orders,
i.e. on the substance of the constraints of EU law, the ‘conditional hierarchical supremacy
[…] converts into supremacy proper [i.e. supremacy as understood under the hierarchical
model outlined above] and the conditionally hierarchical model collapses into the hierarchical
one.’21
The third model, heterarchy of legal orders, draws a distinction between primacy and
supremacy: Supremacy is about hierarchical validity and law-making, whereas primacy is not
necessarily based on hierarchy, but on the distinction between the scopes of application of
different norms, in principle valid, one or several of which, however, may lead to the nonapplication of others by virtue of its prevailing application. Supremacy always implies
primacy except in the cases where the superior norm provides, in specific areas, for its own
removal or disapplication.22
Therefore, supremacy deals with a hierarchy and suggests that the validity of law of a lower
level has to be assessed with regard to higher-level law. In contrast, primacy does not make a
statement as to the levels on which laws are located, but as to which laws have to be applied
and which do not. That means, the concept of primacy only provides a rule for the conflict of
laws: it decides which laws have to be set aside and ignored and which will prevail. What the
principle of primacy, as understood in this context, does not say is by which legal order this
setting-aside is required in the end. For the purpose of this essay, the distinction between
primacy and supremacy is the essential feature of the heterarchical approach. As a corollary it
shall be briefly mentioned what this theory says with regard to the relationship of the legal
orders: basically, neither EU law nor national laws are supreme over the other, but they exist
alongside each other and they are autonomous legal orders and consequently supreme for
themselves.

3. Did the ECJ Actually Declare the EU Legal Order Supreme?
On the face of it, primacy of EU law emerges from EU law provisions. However, where does
the EU law´s power to require the setting-aside of incompatible national law provisions come
from? If we follow the earlier argumentation of the ECJ,23 which essentially says that the
Union has its own, independent and autonomous legal order which is based on a limitation of
Member States’ sovereignty, then we must conclude that this power stems from this
autonomous legal order itself. The Member States’ legal orders and their constitutions are not
considered by the ECJ. This means that primacy (Anwendungsvorrang) of EU law rests on
supremacy (Geltungsvorrang) of EU law.24 Also the latter is then deemed to be a principle of
EU law. This is the (conditionally) hierarchical approach of the ECJ which is not everyone´s
point of view. Many national constitutional courts do not accept the supremacy principle as a
part of EU law, whereas they do accept that national legal provisions must be set aside when
they conflict with EU law.25 That means that they accept the principle of primacy.
Accordingly, the approach of national constitutional courts is as follows: most national
constitutions were amended (before the establishing of/accession to the Union) with a view to
20
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allow that ‘priority to the application of norms of other legal systems’ can be conferred, ‘as
long as these do not detract from certain national constitutional limits that could under no
circumstances become unrecognisable.’26 Whether there are really such ‘limits
unrecognisable’ and which subject areas they cover is identified by each national constitution.
For example, the FCC has identified two subject areas where the Grundgesetz27 does only
allow a limited conferral of powers to the EU. Those concern the fundamental rights regime,
and the core ‘identity’ of the German constitutional order as protected by Article 79(3)
Grundgesetz.28
Notwithstanding the fact that the ECJ deployed, in its initial decisions on the question of
supremacy, a hierarchical stance with EU law on top, there is also the heterarchical way of
thinking which can be found in judgements of the ECJ. Several of its arguments are in line
with the heterarchical understanding29 and thus suggest that also the ECJ accepts the
distinction between primacy and supremacy. First, the ECJ, when ruling that the EU legal
order has autonomy, never denied it to national laws.30 Secondly, the ECJ held that it ‘has no
jurisdiction to decide whether a national provision is compatible with Community law’.31
Thirdly, primacy of EU law – and not supremacy – only says that conflicting national rules
have to be disapplied. The ECJ does not contemplate their invalidity or invalidation.32 The
ECJ simply deploys the principle of primacy of EU law as a rule to solve conflicts; however,
the application of this principle must stay within the powers conferred upon the Union. Lastly,
it becomes clear from the more recent case-law of the ECJ that the principle of pre-emption is
not one of EU law: it would ‘dictate[s] that in the fields where the Union has policy making
competences the Member States are […] precluded from enacting the legislation contrary to
EU law’.33 This would mean that it is not even possible for Member States to enact law that
conflicts with Union law – an approach finally rejected by the ECJ.
Therefore, there are strong reasons to assume that the ECJ cautiously accepts that ‘the
relationship between the legal orders is not governed by the principle of lex superior derogat
legi inferiori.’34

4. Post-Lisbon Time: The Declaration Concerning Supremacy
The ECJ developed its case-law concerning the supremacy/primacy-issue in pre-Lisbon time,
so before 2007, that is, in a time when there was no express recognition neither of primacy
nor of supremacy, neither in the Treaties nor anywhere else. We can see from the foregoing
that we should not necessarily assume that the ECJ, over the decades, followed an ultimately
consistent line of reasoning. The incidental judgements were quite straightforward, whereas
the more recent decisions are indicative of an alleviated stance on the part of the ECJ.
26
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In the post-Lisbon time we must draw our attention to Declaration No. 17 concerning
primacy. Two aspects must be observed: First, the substantial aspect: What impact does the
Declaration have on the EU legal order and the national laws? In anticipation of the
subsequent discussion, I would like to reframe the question right here: What effect was the
Declaration intended to have? Because the actual legal effect of the Declaration depends on
the second aspect, namely the formal classification of the Declaration, which is again twofold:
(a) What is the legal quality of this Declaration? To put it differently: to which category of
international law does the Declaration fit? (b) With regard to both the substance of national
(constitutional) laws and the substance of the Declaration, it needs to be assessed whether the
Lisbon Intergovernmental Conference and the subsequent ratification process in the Member
States actually led to the incorporation of the Declaration into the national legal orders. This,
however, cannot be done comprehensively and with regard to all Member States in this essay.

5. The Substance of the Declaration Concerning Primacy
As from 1963, when the Court of Justice delivered its decision in the famous case Van Gend
en Loos35, the principle of supremacy/primacy was developed in case-law, and thereby it was
alleged that such a principle existed in EU law. Supremacy/primacy was not contained in the
Treaties that time, and it is not still. However, since the Lisbon Intergovernmental Conference
we can find a ‘hint’ as to ‘primacy’ of EU law: the first time in the Union´s history ‘primacy’
is mentioned in an instrument which is not of judicial nature. The instrument was rather
issued in the course of the re-negotiation of the foundation of the EU legal order, the reform
process, and can therefore be seen as part of a sort of a ‘legislative process’. But what is
actually its content? Basically, to answer this question substantially, one must have a look at
the case-law of the Court of Justice developed in the last five decades before the Lisbon
Treaty came into force. The Declaration states, that ‘the Treaties and the law adopted by the
Union on the basis of the Treaties have primacy over the law of Member States, under the
conditions laid down by the said case law.’36
It was argued that this was somewhat ambiguous, especially the use of the word ‘law’.37 It
could either denote primacy of EU law over national law except the constitution, or that it
‘operate[s] over all national law, including provisions in a national constitution.’38 In my
opinion, this ‘ambiguity’ simply has to be overcome by analysing the case-law of the ECJ, to
which the declaration expressly refers. In Internationale Handelsgesellschaft the Court of
Justice ruled that EU law ‘cannot because of its very nature be overridden by rules of national
law, however framed, […].’39
Furthermore, the Conference also ‘decided to attach as an Annex […] the Opinion of the
Council Legal Service on the primacy of EC law as set out in 11197/07 (JUR 260).’ This legal
opinion, interestingly, expressly refers to Costa/ENEL as the first judgement of this
established case law. That means that the declaration would require ‘the EU Member States to
recognise the jurisprudence of the European Court of Justice stemming from the Costa v.
E.N.E.L. judgment.’40 It has turned out to be difficult to assess what exactly constitutes the
35
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‘settled case law’ of the ECJ in this area. Whichever conclusion one is willing to accept as to
the content of the ‘settled case law’ (see above), another problem must be taken into
consideration and will be discussed below (under (b)). To start off with, this further aspect
seems less relevant if one concludes that the ECJ case-law does not entail the notion of
‘supremacy’ of EU law over national law. This would mean, only ‘primacy’ is a part of EU
law and only ‘primacy’ becomes part of the positive EU law by means of the Declaration.
Then the impact of the Declaration is less, because national constitutional courts have already
accepted the primacy of EU law over national law.

6. The Formal Classification of the Declaration Concerning Primacy
6.1 What is a ‘Declaration’?
The Lisbon Treaty, because it was concluded by States, is ‘governed by general international
law, and the nature and effects of the annexed Declarations can (or even must) be analysed
[…] in the light of the rules of that branch of international law which is commonly referred to
as the “law of treaties”.’41 Firstly, it can be excluded that the Declaration is a ‘reservation’ by
which one or more State-Parties to an international treaty seek to ‘exclude or to modify the
legal effect of certain provisions of the treaty in their application to that State’ (Article 2(1)(d)
Vienna Convention on the Law of Treaties). Because all the State-parties gave their consent,
the Declaration cannot be regarded as unilateral, which is one requirement of a ‘reservation’.
42

Secondly, it should be examined whether the Treaties 43 and the Declaration are ‘so closely
connected […] that it [the Declaration] must be regarded as an “integral part” thereof.’44
Article 51 of the Treaty on European Union states: ‘The Protocols and Annexes to the
Treaties shall form an integral part thereof.’ Every document which can be classified as a
‘Protocol to the Treaties’ or an ‘Annex to the Treaties’ is in fact a part of the Treaties and also
subject to ratification by the Member States in accordance with their respective constitutional
requirements (Article 54 Treaty on European Union). However, the ‘Final Act’ of the
Intergovernmental Conference does not count the Declarations among the Annexes to the
Treaties, but to the framework Final Act itself.45 Therefore, the Declaration on primacy was
not ratified and did not formally enter into force.46
Lastly, the Declaration could possibly be part of the ‘wider context in the light of which the
treaty has to be interpreted.’47 The interpretation of treaties is governed by Articles 31-33 of
the Vienna Convention. It seems that the Declaration concerning primacy can be classified as
an ‘agreement relating to the treaty which was made between all the parties in connexion with
the conclusion of the treaty’ as described in Article 31(2)(a) Vienna Convention on the Law
of Treaties. The consequence is: when interpreting the Treaties, one must take the Declaration
into account.
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6.2 Is the Declaration Concerning Primacy at Odds with Member States’ Laws?
It is crucial to have due regard to the substance of the constitutions of the Member States
when assessing how the founding of the Union and the amendments to its legal order affected
the Member States’ respective legal orders. The Union was not created against their Member
States, so as in a dictatorial way, but by the Member States with a view to integrate
themselves into a broader political framework. It should be assumed that it was in nobody´s
interest to establish the Union in violation of Member State constitutional law. This has to be
kept in mind when examining the relationship between national laws and Union law. It is
doubtful whether the ECJ paid due attention to this, especially in its early judgements
concerning the primacy/supremacy-issue. It seems that the ECJ developed its ‘new legal
order’-thinking solely by reference to the substance of the Treaties and the wording of their
provisions. The ECJ can be criticised for not sufficiently scrutinizing whether or not the
Treaties had also been duly incorporated in the Member States legal orders (in the sense that
they also accepted and incorporated the ECJ´s understanding of (conditionally) hierarchical
supremacy as adopted in the early decisions).
The reason for the issue of the Declaration was that the negotiators who participated in the
Lisbon Intergovernmental Conference wanted to preserve what they believed to be at stake.
The principle of ‘primacy’ had been explicitly included in the Constitutional Treaty48, which
failed during its ratification process. In order to respond adequately to the persistent resistance
among Europeans towards a European Constitution, and in order to prevent another attempt of
Union reform from being turned down, the political actors tried to avoid as much as possible
to give the impression of building on a ‘European Super-State’.49 One key feature of a state is
Kompetenz-Kompetenz and supremacy of the law of the overarching state-level. For this
reason, the negotiators and people in power decided to skip any notion of supremacy/primacy
in the Treaties. Instead, they attached the said Declaration to the Treaties. The Treaties have
to be understood in the light of the primacy declaration. Accordingly, there is no room left to
assert that ‘primacy’ of Union law is not a part of the Union´s legal order. Whether the
Declaration also leads to the incorporation of the ‘supremacy’ principle into the primary EU
law is unclear, due to the equivocal case law of the ECJ.
The Treaties were subject to ratification by the State-Parties ‘in accordance with their
respective constitutional requirements’ (Article 54(1) Treaty on the Functioning of the
European Union).50 It would be necessary to continue with a comprehensive assessment as to
the validity and legal effectiveness of the respective ratifications of the Lisbon Treaty by
reference to the respective constitutional requirements in the Member States. Was ‘Lisbon’
validly implemented into the national legal orders? What are the possible results of such an
examination? One must, when considering the issue of ratification in each Member State from
such a quite remote point of view, take into account that the Declaration concerning primacy
is of crucial import: Its valid implementation requires that at least the principle of primacy as
developed by the ECJ is incorporated into the Member States’ legal orders. In the light of the
rulings of national constitutional courts as to the primacy of EU law within their legal orders
it seems to be easy to assume that the incorporation of the Treaties, which contain the
principle of primacy, into the national legal orders was possible and did not amount to a
breach of the respective Member State´s constitution. However, when we assume that the ECJ
envisaged ‘supremacy’ proper, and when we assume that this is also what the ‘Declaration on
primacy’ means, one must be more cautious. Granting supremacy to the EU legal order
amounts to the ‘self-abandonment’ of each national legal order. It leaves the driving seat. It
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stops being a supreme legal order. This still does not mean that the Union institutions have the
competence to change the substance or ambit of their competence, because they simply do not
have those powers under the Treaties - this would require a Treaty-amendment, which is still
reserved to the intergovernmental level.51 However, it is then for the Union judiciary alone to
decide, in interpreting the Treaties, what is covered by the Union´s competences and what is
not. This could lead to a covert amendment of the Treaties. National constitutional courts
cannot make statements of last instance as to the constitutionality of the acts of Union
institutions. The ultimate consequence is that national constitutional courts cannot contradict
the ECJ ruling on the competences of the Union. They do not have Kompetenz-Kompetenz
anymore.
Because of this massive impact which the incorporation of the Declaration concerning
primacy possibly has, one should be cautious. The constitutional law of the States is in
tendency ‘high level law’, that means it is protected against change simply by requiring more
conditions to be fulfilled before it can be changed. Usually, the supremacy of a legal order is
safeguarded by the constitution of that order by demanding for their change procedures and
requirements which are difficult to fulfil. Even more difficult will it be under most
constitutions to submit itself to a ‘higher’ order of law. It has to be assessed for each Member
State individually whether or not it is, firstly, possible to give supremacy up, and secondly, in
the case that this is possible, whether it has actually happened. There might be Member States
which perfectly ratified the whole Treaty systems including the Declaration, even if we
suppose that the Declaration contains supremacy proper. Besides those, there might also be
Member States which failed in duly ratifying it. So, the effect of the Declaration concerning
primacy in Member State laws can either be ‘revolutionary’ or nothing.

7. Conclusion
In the light of this reasoning, how serious is it when national constitutional courts rule that the
ECJ acts ultra vires? This depends - it has been set out before - both on the substance of the
Declaration concerning primacy, and on the ability of Member States to duly ratify the Lisbon
Treaty which has clearly to be understood and interpreted in the light of this Declaration. If
the Declaration really stipulates the primacy of EU law –as indicated by its title - then it
seems likely that all Member States were successful in ratifying it. In this constellation the
national constitutional courts are still in charge of safeguarding their own constitution which
only allows membership in a Union the law of which prevails merely in application. This
safeguarding also entails the right (and maybe the duty) to declare acts of the ECJ ultra vires.
If, however, the Declaration settles supremacy of EU law - as indicated by the Declaration´s
reference to Costa/ENEL - the question is more complicated. If Member States duly submitted
themselves to a supreme Union, their constitutional courts cannot rule against the ECJ. In the
contrary, if national constitutions do not allow that the State is a subdivision of a supreme
Union, their constitutional courts can still establish this. The tremendous consequences of
such a finding for a Union which is fundamentally based on reciprocity cannot be assessed
here.
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A CASE OF MELKI PRIORITY: ANALYSIS AND IMPLICATIONS FOR
EUROPEAN ANS FRENCH PRELIMINARY RULING PROCEDURES
Rudolf Hykl

1. Introduction
The Preliminary Ruling Procedure has long been one of the hallmark provisions of the TFEU
demonstrating the close relationship between the European Court of Justice and courts of
Member States. National tribunals on the one hand play a significant role in the enforcement
of national law with the Court providing interpretation on the other. Demonstrated by the
increasingly vertical position of the two parties and workings between them, the ECJ has held
a close guard on the interpretation of the provision under Art. 267. Through its elucidation of
the provision, the Court has unsurprisingly come to play a greater role on the inner
functioning in Member State’s court hierarchies. In attempting to safeguard the uniformity of
the Union legal order, the ECJ has had to, among others, face the clash between the
interpretation of national constitutionality under domestic law and the upholding of rights
conferred by Member States to the EU. Of such a nature is the legal predicament dealt with in
the Case C-188/10, Melki.
This paper will first briefly outline the facts of the case and then demarcate the question
posed by the French Cour de Cassation to the European Court of Justice on the preliminary
ruling procedure. Second, an explicit examination of the Court’s judgement will be
undertaken. This inspection will be segment in two parts, 1 the first based on the negative
definition of prohibited legislation under Art. 267 TFEU and the second on the positive
conditions necessary for law not to be barred. Thirdly, a critical analysis of the reasoning of
the Court based on precedent of direct effect, supremacy, and priority in relation to the
preliminary ruling procedure will be endeavored. This section will again be split based on the
three lines of argumentation of the Court. Fourth, the French judicial circumstances leading
up to (and after) the decision under Melki will examined. Focused upon will be not only the
impact the ruling had on the tradition of constitutional review in France but also the manner in
which this influenced the development of precedent of EU law. Finally, in line with the final
section of the ruling in Melki,2 the relation between interlocutory procedures in hindering the
implementation of directives will be touched upon. The paper then comes to a conclusion with
an overview of the developments discussed that have implication for EU and national
preliminary ruling procedures.
2. Basic Facts and Question Referred for Preliminary Ruling
The case at hand considers the position of Algerian national, Aziz Melki. Mr. Melki was
illegally located on French territory, and was subject to a border check and subsequent
detention by the French police.3 This conviction was held on the basis of Art. 78-2 of the
French Criminal Code, and was deemed to be unconstitutional by Aziz Melki.4 The plea by
Melki was submitted to the Court de Cassation. In relation to this, the court then had two
questions, the second being whether Art.78-2 of the French Criminal Code was in line with
1
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EU law.5 More significantly, on the basis of Order No 58-1067 and Organic Law No 20091523, the Court inferred that the requirement of a priority submission to the Conseil
Constitutionnel for the review of constitutionality under Art. 61-1 of the French Civil Code
would be going against its ability to submit under the Preliminary Ruling Procedure. The first
question then submitted to the Court was phrased as follows :
Does Article 267 [TFEU] preclude legislation such as that resulting from Article
23-2, paragraph 2, and Article 23‑ 5, paragraph 2, of Order No 58‑ 1067 of 7
November 1958, created by Organic Law No 2009-1523 of 10 December 2009, in
so far as those provisions require courts to rule as a matter of priority on the
submission to the Conseil constitutionnel of the question on constitutionality
referred to them, inasmuch as that question relates to whether domestic
legislation, because it is contrary to European Union law, is in breach of the
Constitution?6
3. Judgement of the Court on Preliminary Ruling Under Art.267
Put simply, the Court’s judgment in response to the question was that Art. 267 TFEU does
prevent the establishment of national legislation creating an interlocutory procedure which
inhibits the access of national courts to the Preliminary Ruling Procedure, unless this
legislation does not infringe upon the specific rights of national tribunals under the same
article (as outlined by the Court).7 The ruling of the Court of Justice was divided into two
segments.
Analysing the first negative portion of the final judgement, a number of elements are relevant
in the description of the banned legislation. First there is the position of priority of the
national interlocutory procedure reviewing constitutionality in relation to the Preliminary
Ruling Procedure.8 According to the Court, this priority is defined as the situation were the
rules governing a Member States procedure for constitutional review would impede the access
of judges of national courts and tribunals to the act under Art. 267 TFEU. Access refers to the
right to submit to the Court and is relevant in both situations of opportunity and necessity (in
the case of no judicial remedy).9 Finally, a temporal element is qualified, whereby national
legislation providing for an interlocutory procedure will be considered conflicting with Art.
267 TFEU when it does not allow for a submission to the Court ex-ante or ex-post during the
Member State procedure. As is apparent, the focus of the Court is ensuring that national
courts are not prevented from a means of entry to the Preliminary Ruling Procedure as such.
In the second segment, the ECJ outlines a set of three conditions, which if all fulfilled, deem a
national mechanism acceptable under Art.267. The first condition reinforces the requirement
of a full access to the ECJ by national courts set out by the first portion of the judgement- a
national court or tribunal may submit to the ECJ for preliminary ruling any question (at
whatever stage of the national proceeding) which it views as requiring clarification.10 In the
second and third conditions, the Court takes a step further in defining the relationship of lower
national courts to higher national courts. The second requirement states that the law outlining
national procedure must not impede the courts ability to adopt any measures allowing the
judicial upholding of rights conferred by the Member States by EU law. The implications of
5
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this provision are that lower national courts remain free, regardless of a ruling by a higher
court on the constitutionality of a legislative provision, to enact and uphold rights conferred
by the EU.11
The final condition makes clear that after a judgement has been ruled under a national
preliminary ruling procedure, regardless of the outcome, the national courts must retain the
capacity to negate the legislation in question, if they deem it to be contrary to EU law. This is
highly significant in two aspects.12 For one, the Court is stating that in the decision between
constitutionality and judicial protection of Union Law, the question of clarifying Union law
takes precedence. Following from this, two, the condition then gives the possibility of lower
courts to have the final say over higher national courts on the very existence of national
legislation in the case that it is deemed by the lower courts that the law is contrary to the EU
legal order.
Having outlined the structure and specific content of the Courts ruling, it is necessary to
examine the reasoning and argumentation provided for by the ECJ in support of the decision.
The Court’s decision, supported by precedent, was segmented into three lines of argument.
4. Review of Courts Reasoning Supported by Precedent
The first argument provided by the Court is that national courts of member states must remain
free to submit under the Preliminary Ruling Procedure, and that higher courts may not restrain
lower courts from doing so, especially in the case were the latter believes a mistake in
interpretation relating to EU law law by the former.13 Supporting this through RheinmühlenDüsseldorf, the ECJ believes that the inability of one court to submit would undermine the
whole jurisdiction and ability of the Court to give judgements at all levels of the legal
system.14 In this respect the argument makes sense as fundamentally, it is up to all courts to
protect the rights at the national level; although Supreme Courts may exercise sovereignty and
clarification capabilities relating to domestic law, in relation to the European Legal order and
especially concerning fundamental rights offered by the ECHR and Treaties, Supreme Courts
and lower courts are on equal footing.15 In some senses regular administrative and criminal
courts are in an even better position than higher courts in relation to “day to day” cases due to
a greater efficiency in time and accessibility in providing decisions.
The second line of reasoning taken from precedent by the Court is in line with the idea of
primacy and supremacy of EU Law.16 Through the case of Simmenthal, the ECJ stated that
national courts are required to set aside provisions of national law in the case that they
conflict with EU law.17 The Court then reiterated that to give full effect to EU law, it is not
required by Member State courts to wait for the setting aside of conflicting national provision
by other constitutional means.18 In doing so, the Court extended its first line of argumentation
in that a lower court does not have to wait for a higher review on domestic constitutionality
before making a decision about negating a piece of legislation it deems to be contrary to EU
11
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law- this reasoning, supported by Kutz-Bauer,19 is echoed in the final ruling of the ECJ about
Art. 267, specifically in the third condition which must be fulfilled if legislation enacted is to
be in line with the EU Preliminary Ruling Procedure.20
More significantly, the Court then goes on to argue (from precedent)21 that even a temporary
withholding of the ability of national courts to give full effect to the right provided for in
Simmenthal would undermine the effectiveness of EU law. This is already hinting at
implications for higher courts, specifically, the French Conseil Consitutionnel, the highest
court for constitutional review in France. The Constitutional Council argued that it may be
exempt to submit under the preliminary ruling procedure due to the one month period it has to
make a ruling on constitutionality.22 However, according to the argumentation of the Court
then, Art.61 of the French Civil Code which provides this right is at odds with EU law, as
even the shortest denial to act under Art.267 results in a loss of efficacy towards the EU legal
order.23
The third and final argument of the Court was based on the case of Mecarnarte.24 The ECJ
held that in the case where a piece of legislation was held to be both unconstitutional and
against EU law, the national court was still required/ had the ability to submit under the
Preliminary Ruling Procedure and that this right was not in any way impeded by the
requirement of submission to a domestic interlocutory procedure.25 This reasoning and
precedent are the closest to the first question posed to the Court by the French government,
due to the existence of both a question of domestic constitutionality and compliance with EU
law. Furthermore, the Court argued that this would impede effectiveness of EU law. From this
perspective, effectiveness refers to the direct effect of EU law, or the manner in which the law
is capable of providing rights which can be called upon by individuals in member states.26
Expanding on the principle of effectiveness, supporting the Courts reasoning is the principle
of supremacy of EU legislation established in Costa vs Enel.27 This argument also holds and
is inline with the Court’s precedent, as no national procedure could prevent the upholding of
EU law without putting into question the primacy of that said law in relation to the EU legal
order.
5. French Domestic Judicial Circumstances
Out of the number of courts, it was the Cour de Cassation, the highest criminal and civil court
in France, that decided to reference the question on preliminary ruling to the Court.28 A
number of reasons existed for why the court decided to apply at the specific time and in
relation to a preliminary ruling procedure. Under Art.61-1 of the French Constitution, if a
statue is deemed to be unconstitutional by a court it may be submitted for review by either the
Cour de Cassation or the Conseil d’Etat (the highest administrative court in France) to the
Conseil Constitutionnel.29 The article was amended through Institutional Act No. 2009-1523
19
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under a series of reforms attempting to enhancing a more elaborate and fixed procedure for
constitutional review by the Conseil Constitutionnel. The effect of Art.61-1 was that it limited
the power of the Cour de Cassation and Conseil D’Etat by establishing a set interlocutory
procedure under national law. The power in question refers to the two courts ability to deem
legislation as going against convention (as well on the basis of EU law) under Art.55 of the
French Constitution.30 As the Cour de Cassation lost this capability, a challenge from the
grounds that the preliminary ruling procedure was against EU law would allow for a
questioning of the newly acquired procedure of the Conseil Constitutionnel. Hence, although
there being a direct issue of substance, the motives of the Cour de Cassation were possibly
more geared towards addressing and challenging the domestic reforms taking place in the
French Court hierarchy.31
However, the fact that the Act. No. 2009-1523 provided for a direct mechanism by which
judges could check constitutionality was not the issue that resulted in the negative ECJ ruling
(for the Cour de Cassation). The issue was that the organic statue was then put in place under
the amendment found in Ordinance No. 58-1067 pr. 2 under French Law. In relation to the
preliminary procedure on constitutional review, this section stipulated that in the case a
legislation was deemed to be both unconstitutional and going against an international treaty
obligation, the adjudicating court would first have to submit the legislation for review to the
Constitutional Council, only after which the question of alignment with the EU legal order
would be questioned. This fundamentally raised the question of primacy of EU law and if EU
law would be considered superior. This is the reason then for the Courts reply in the second
and third sections of the judgment based on precedent where it clearly outlined that such a
procedure draws into question the principles of EU legal supremacy outlined in Simmenthal
and Mecarnarte.32
The wording of the amendment found in Ordinance No. 58-1067 pr. 2 refers the need for a
priority. However, such a priority for submission does not necessarily entail that the lower
court (in this case the Cour de Cassation and Conseil d’Etat) would not be allowed to submit
under the preliminary ruling of the EU, while the preliminary ruling procedure of the national
state was under way. In essence, this is what the Constitutional Council and Conseil d’Etat
argued after the submission of the question about the effectiveness of the preliminary ruling
procedure- an attempt to interpret the amendments of Ordinance No. 58-1067 in line with the
principles of primacy required by EU law33. The arguments of the Constitutional Council
consisted in ensuring that during the course of the procedure of constitutional review under
Art. 61-1, the judge was still free to dis-aply any legislation seen to be against EU law in the
fullest manner possible and at any point in time, and to protect the rights constituted by the
law of the European Union. The Conseil d’Etat’s interpretation of the procedure for
constitutional review then expanded upon this in reassuring that even during the course of a
submission under Art.61-1, a regular judge of the administrative courts would be allowed to
implement all rights and duties required by EU law.34 All in all, the opinions of the
Constitutional Council and the Conseil d’Etat were in line with interpreting the national
interlocutory procedure in conformity with Art. 267 of the TFEU.
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As is apparent from the analysis provided in section 3 above, the ECJ decided in line with the
major arguments offered by the French supreme constitutional court and highest
administrative court. These are then reflected in the three conditions required to be fulfilled if
legislation that instills a preliminary ruling procedure is to be in line with Art. 267 of the
TFEU.35 In light of the context of the arguments by the Constitutional Council and Conseil
d’Etat, there is a possibility of interpreting the third condition stipulated by the Court of
Justice in the Melki (the need for the capability of a national court to disapply any national
legislative provision at the end of a national interlocutory procedure) in a different light.
Specifically, because the condition only stipulates “at the end of such an interlocutory
procedure”, the provision could be read to include a slightly more lenient time requirement. In
other words, the Court could have been viewed to allow (in Member States legislation) for the
temporary suspension of the possibility of a national court to dissaply a provision of national
law in the case that such a legislation was being ruled upon for constitutionality by another,
higher, national court.36 However, this would go against the above mentioned requirement
stipulated for in Factortame pr. 20 and Simmenthal pr. 23- that any temporary hindrance to
the absolute ability of a national court to set aside a provision of national law which it
considers going against EU law hinders and puts the effectiveness of the Union legal order in
jeopardy.
It is possible then to say that the Court has altered its position on the temporal requirement of
the two cases, as a concession to the Supreme Courts of France and Belgium. Without such a
provision, the Conseil Constitutionelle would not be able to make a preliminary ruling on the
constitutionality of its own domestic laws without the constant threat of the possibility of a
domestic court (ie. the Cour de Cassation) of setting aside that said legislation on the basis of
unconventionality.37 In terms of domestic French law this could be viewed as a return to the
initial position which the constitutional reforms aimed to address.
6. Interoculatory Review Conflicting with Directive Implementation
In clarifying the procedural mechanism of the preliminary ruling procedure, the Court set out
a further potential situation, in relation to directives. In this situation, the Court identified the
circumstance in which the grounds in relation to national legislation, which merely transpose
the content of a directive into national law, would be questionable both from an EU
perspective and from a national law perspective. In such a case, the ECJ viewed that the
existence of a national preliminary ruling procedure which would have priority in its time for
decision, albeit only about the national aspect of the legislation in question, would undermine
the jurisdiction the Court has to give rulings on the implementation of directive in general.38
As the national court (ie. The Constitutional Council) would have priority to give a prelimruling before the ECJ, it would also have the ability to set aside the provision of national law
(transposing the quantum of a directive) in question, thus not allowing the ECJ to pronounce
an opinion on the subject. Then, as the argument goes, the Court would not be allowed to rule
on the legislation regarding the directive in all other Member States. Although not
particularly clear at first, the argumentation of the Court makes sense when taken from the
perspective of the Courts jurisdiction as a whole.39
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Due to the requirement of the consistent implementation in regards to the outcome of a
directive on all the member states it is addressed to40 and due to the denial of the ECJ to make
a ruling before the invalidation of a right, the national court providing the interlocutory
procedure would, in situations were its ruling on unconstitutionality was in contrast with the
actual correct standing of EU law, deem an EU act invalid. This would be directly against the
principle established in Foto-Frost that a national court may not deem an EU act invalid, as by
doing so it undermines the EU legal order.41
7. Conclusion
As is apparent, the Case of Melki and the rulings surrounding it have provided for a number
of significant developments in extending the definition of the link between national
preliminary ruling procedures and the European Preliminary Ruling Procedure. In a more
general sense, the vertical relationship between the ECJ and the supreme national courts has
been strengthened. The Court has further clarified its firm stance on the requirement of access
by national courts for a submission under the Preliminary Ruling Procedure, even in the case
of a simultaneous procedure reviewing constitutionality under national law. However, the
Court has not been deaf to the needs of Supreme Courts of Member States to have priority in
providing interlocutory rulings on constitutionality prior to lower courts. In this regard, the
criteria established by the Court on which legislative provisions are admissible under Art.
247 of the TFEU have given way to a possible mitigation of the temporal requirements
relating to the concepts of supremacy established by the ECJ under the very same procedure.
On the French national level, the ruling has even provided for a partial settlement of the
dispute between national competences in preliminary rulings on constitutionality.
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THE ACCESSION OF THE EU TO THE ECHR – A CHANCE TO ENHANCE THE
PROTECTION OF FUNDAMENTAL RIGHTS?
Anna-Lena Hildebrand
1. Introduction
The protection of fundamental rights is a central issue in the legal order of the European
Union. Until recently, the Union did not have its own catalogue of fundamental principles but
drew these principles from several external formal sources and integrated them into its
policies. The resulting complexity is currently increased as the European Union is anticipated
to accede to the European Convention on Human Rights. At first sight, one may argue that
such accession, due to the introduction of a new level to the already multi-layered legal
system, leads to more legal confusion and undermines not only the autonomy of the European
Union as an independent and supranational institution but particularly that of its highest
judicial instance, the Court of Justice of the European Union. By taking a closer look at this
issue, it must be established whether, in actual fact, such accession enhances the protection of
fundamental rights and allows for more transparency and whether it upholds the authority of
the Court of Justice. Before such assessment can be made a more extensive analysis of the
current approach followed to protect fundamental rights in the EU must be made and the
anticipated accession of the Union to the ECHR as well as the potential conflicts that may
arise from such accession must be discussed. Decisive for answering the above question is the
closer consideration of measures that have been proposed to resolve these conflicts. An
analysis of these factors follows in turn.
2. The Protection of Fundamental Rights in the EU: Two Legal Orders
In order to understand the complexity of the approach the Union follows to secure the
protection of fundamental rights one must analyse the respective existence of and the mutual
relationship between the two existing legal regimes, the European Court of Human Rights1 as
well as the Court of Justice of the European Union2.
The ECtHR, which was established on behalf of the Council of Europe3, enforces the
principles laid down in the European Charter on Human Rights4. As explicitly stated in its
Preamble, the ECHR has as its sole prerogative the protection of fundamental freedoms, more
particularly the promotion of justice, peace, democracy and human rights. Currently, the
ECHR has 47 members, the so-called High Contracting Parties.5 As it is a prerequisite for
Member States of the European Union to become a member to the Convention, all Member
States of the European Union are High Contracting Parties to the ECHR.6 Both High
Contracting Parties, i.e. states, as well as individuals have locus standi before the ECtHR (Art.
33–34 ECHR), meaning that they can, if they consider their fundamental rights to be
infringed, lodge appeals to the ECtHR after having exhausted all domestic remedies (Art. 35
ECHR). As stated in Art. 46 ECHR the ruling of the ECtHR in the course of which it has the
power to give advisory opinions or afford damages to the parties is binding.
1
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The CJEU represents the highest judicial instance within the framework of the legal order of
the European Community.7 It has as its primary duty to ensure the interpretation and
application of the Treaties in accordance with the rule of law (Art. 19 (1) TEU). Due to the
fact that the European Union, then European Economic Community (EEC) and European
Coal and Steel Community (ECSC), was, first and foremost, established for the purpose of
economic integration and prosperity its initial legal framework did not provide for a catalogue
for the protection of fundamental rights. Nevertheless, the implementation of fundamental
rights in the Union’s legal framework has increasingly gained importance throughout the
decades. Their existence in Community Law was first recognised in Stauder v City of Ulm.8
Subsequently, the CJEU progressively started applying fundamental rights principles
stemming from different sources. 9 One of these sources are the general principles of Union
law, i.e. principles the CJEU has developed on the basis of national constitutions and
international treaties.10 In Re Internationale Handelsgesellschaft (Solange I)11 and Nold v
Commission12 the CJEU held that these principles were primary sources of fundamental
rights. Another source are the principles of the ECHR as well as the ECtHR’s case law, which
are, until today, ‘routinely cited [by the CJEU] due to their special significance […] as a key
source of inspiration’ and ‘looked at closely […] for guidance’.13 However, despite this
common basis it must not be ignored that the two courts are separate entities with initially
different prerogatives, namely the goal of European integration on the one side versus the goal
of economic integration on the other.14 These differing orientations have led to diverging
interpretations of the Convention and of the ECtHR’s case law, e.g. in Niemitz v Germany15.
Despite this overlapping use and a sometimes diverging interpretation of legislation and case
law between the ECtHR and the CJEU there is no conflicting relationship between the two
courts nor does it mean that one court is ‘subordinated to the other’.16 This was demonstrated
in two renowned cases, which determined ‘the relationship between the EU and the ECHR
law in terms of how the ECtHR assesses the fundamental rights protection afforded by the
EU’17: Matthews v the United Kingdom18 and Bosphorus v Ireland19. In Matthews v the
United Kingdom the ECtHR held that Member States of the European Union remain
responsible under the ECHR despite their transfer of certain competences to the European
Union.20 Further, the Court found to have jurisdiction due to the fact that the CJEU cannot
rule on the validity of a primary union law.21 Consequently, it ruled that Member States have
the possibility to issue complaints for non-compliance with principles of the ECHR before the
7
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ECtHR in cases in which the CJEU does not have jurisdiction.22 Building on this decision was
the Bosphorus case in which the ECtHR went one step further by introducing the
‘presumption of equivalent protection’.23 According to such doctrine an act of a state that is a
member of an international organisation such as the European Union is justified if said
organisation protects fundamental rights ‘in a manner […] at least equivalent to that for which
the Convention provides’.24 If such comparable protection is granted and if the Member State
acted without any discretion, it can be assumed that the state did not violate the convention. 25
However, this presumption can be rebutted, namely if it can be established that ‘the protection
of the Convention was manifestly deficient’.26 Consequently, the ECtHR held that the
protection of fundamental rights in the regime under Union law ‘is equivalently protective as
that under the Convention’.27 This assumption not only limited the competences of the ECtHR
by taking away its powers to review cases in which the CJEU provides equivalent protection
but it generally constituted a ‘new momentum in the relationship between the two courts’,
namely by privileging the role of the CJEU.28
The Union had already taken an even closer step to the adoption of fundamental rights
standards in 2000 when it proclaimed the adoption of the Charter of Fundamental Rights of
the European Union, which aims at the creation of a ‘closer union’ with a clear definition of
its ‘common values’.29 Such Charter came into existence and received binding legal status
with the entering into force of the Lisbon Treaty in 2009. Art. 6 (1) TEU of the post Lisbon
Treaty now claims the recognition of the rights, freedoms and principles of the Union’s own
Charter of Fundamental Rights.30
3. Accession of the EU to the ECHR
As mentioned above, while the Treaty of Lisbon introduced in Art. 6 (1) TEU the
enforcement of the Charter of Fundamental Rights, subsection (2) of the same article further
calls for the accession of the European Union to the ECHR. The ratification of Protocol No.
14 to the ECHR in 2010 finally gave way to the amendment of Art. 59 (2) ECHR according to
which the European Union may now accede to the ECHR.31
Previous literature has brought forward several arguments in favour of the accession of the
Union to the ECHR. The most convincing argument is that accession will allow for an
increasing ‘consistency’32 and ‘uniform protection of human rights’33, which will ‘eliminate
the risk of inconsistency between […] obligations under the ECHR and […] obligations under
Union law’34. Accession will provide all Member States within the European Union with the
22
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‘same level of fundamental rights protection’35 by strengthening the ‘recognition of the
authority of the ECHR in the sphere of human rights’36. At the same time, it will allow the
case law of both courts to evolve concurrently.37
Furthermore, it has been stated that accession will allow for an ‘improved legal protection of
EU citizens’ as it will be possible to directly lodge complaints about violations of
fundamental rights committed by Union institutions. This is particularly important since the
Member States of the Union have ‘transferred substantial powers to the EU’ and Union
institutions must be held accountable for their actions. 38 The introduction of an external
scrutiny, which is per se regarded as an advantage39, will further ‘minimize the risk of […]
diverging interpretations of Human Rights standards’40 as it would ‘subject the CJEU to the
ultimate jurisdiction of the ECtHR’41 and, thereby, encourage ‘an interactive relationship
between [both] the Convention and Charter’42 and between the two courts.
Besides, it has been argued that the Union adhering to two different legally binding catalogues
of human rights, namely its own Charter as well as the Convention, would not constitute an
exception. Most Member States of the Union also adhere to both their own catalogue as well
as that of the Council of Europe, the ECHR. Accession will further transform the ECtHR into
an even more important court. Subsequently, advocates of accession have predicted that
Strasbourg will become ‘the European capital of fundamental rights protection’.43
4. Potential Conflicts Arising from Accession
The accession of the Union to the ECHR is complex and despite the above-listed arguments
for accession thoughts about hurdles and potential conflicts inevitably arise.
A decisive call against the accession of the Union to the ECHR was made by the CJEU in
Opinion 2/94. In such Opinion the court held that the community does not have the
competence to accede to the ECHR as it lacks the necessary legal basis for accession. 44
Further, it stated as an argument against accession that it would require substantial changes in
the Union’s community and Treaty system.45
Academic literature, too, has brought forward arguments against accession and, thereby,
stressed potential conflicts that may arise from it. The most frequent argument is that, despite
the advantage of creating an external scrutiny, the enforcement of the EU Charter of
Fundamental Rights following the Lisbon Treaty may render the accession to the ECHR
unnecessary. This argument is particularly based on the content of Art. 52 (3) of the Charter.
While, literally, Art. 52 (3) of the Charter claims that ‘the meaning and scope of the Charter
shall be the same as’ that of the ECHR, the article, practically, states that the ECHR merely
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provides for a ‘minimum standard of human rights in the EU’, i.e. the ECHR does not cover
all ‘rights enshrined in the Charter of the EU’.46 Based on the latter it has been argued that the
jurisdiction of the ECtHR or at least its interpretation would have to be extended 47 in order to
be able to cover all rights and interests protected by the Charter of the EU. This extension is
unlikely to be accepted by the ‘non-EU Member States’ of the ECHR.48
Further, it has been argued that, subsequent to accession, conflicts of interests and jurisdiction
as well as confusion may arise between the two courts due to the intertwining of legal
orders.49 This questions the argument that accession may lead to a harmonized interpretation
of human rights standards.50 Besides, the Union will become ‘subject to the jurisdiction of the
ECtHR in its role as the supreme arbiter of compliance with the ECHR’, which would, to the
detriment of the supremacy of the CJEU, be accompanied by a hierarchy between the two
courts.51
It has also been discussed that accession may increase the workload of both courts, especially
that of the already overloaded ECtHR52, tremendously. It remains to be seen whether this will
be the case or whether the ECtHR ‘will only serve as a subsidiary safety net’.53
Further, despite the apparent advantage that accession allows lodging appeals directly against
Union institutions, literature remains undecided if this will lead to further obligations for or
discharges of its Member States.54 At the same time, it remains to be seen if the competences
of the Union and its institutions remain unaffected as required under Art. 6 (2) TEU and if
accession can provide for an equal treatment of the Union among all other High Contracting
Parties of the ECHR.55 Generally speaking, the discussion on accession in itself privileges the
Union as no other member of the Council of Europe has attracted comparable attention when
accession was at stake. This and the afore-mentioned arguments express the concerns
accompanying the accession of the Union to the ECHR.
5. Measures Proposed to Resolve Key Practical Problems
The issue of accession has not been settled yet. That is why the Steering Committee for
Human Rights (CDDH), a body consisting of representatives of the members of the Council
of Europe, in cooperation with representatives of the European Union set up an ad hoc
negotiation group (CDDH-UE) to provide for a draft of the Accession Agreement and an
Explanatory Report settling ‘the modalities of accession’.56
Due to the complexity of the process an immediate accession is not possible, which is why the
Report aims at identifying and eliminating all anticipated imprecisions and potential conflicts.
For the purpose of this paper a selected number of measures introduced by the Final Draft
Report, which was published in April 2013, will be analysed in more detail.
To begin with, the Report notably establishes conditions of accession, introduces
‘amendments to provisions of the Convention to ensure that it operates effectively with the
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participation of the EU’ and proposes ‘supplementary interpretative provisions’.57 For
example, it introduces technical amendments and interpretation clauses instructing the
interpretation of expressions58 in order to prevent substantial amendments in numerous
provisions of the Convention and its Protocols.59
Furthermore, the Report proposes solutions ‘that are strictly necessary’60 to counteract the
most debated problems highlighted in section four of this paper. It particularly takes into
account the existence of the Union’s autonomous legal system (with its Member States’ legal
order and that of the Union itself), attempts not to undermine the authority of the CJEU and
yet aims at preserving the equality between all High Contracting Parties within the ECHR.61
One innovative instrument the Report introduces is the so-called co-respondent mechanism62,
which shall be introduced in an additional section under Art. 36 ECHR according to which the
co-respondent shall, on the one hand, have the possibility to gain ‘the status of a party to the
case’ at hand and must, on the other hand, accept the possibility of being held accountable and
‘bound by the [ECtHR’s] judgment[s]’ under Art. 46 ECHR.63 In short, the co-respondent
mechanism allows a party to take part in proceedings although it is not addressed directly by
the claim.64 According to Art. 3 (5) of the Accession Agreement the ECtHR can either invite
one of the High Contracting Parties to become a co-respondent or decide that it shall do so.
There are three scenarios in which the co-respondent mechanism may apply. First, according
to Art. 3 (2) of the Draft Accession Agreement, the Union can become a co-respondent to
proceedings against one or more of its Member States if the violation at stake ‘calls into
question the compatibility of […] (primary or secondary) EU law […] with […] the
Convention’.65 This first scenario is particularly important as EU Member States apply law
that was conferred upon them by the Union. In such case the co-respondent mechanism allows
to hold not only the Member State but also the Union accountable. Second and vice versa,
Art. 3 (3) of the same Draft Agreement states that Member States of the Union can become
co-respondents to proceedings against the Union if the same requirement of incompatibility of
the Convention with primary Union law is fulfilled. Third, as stated in Art. 3 (4) of the Draft
Agreement, if proceedings are addressed at both the Union and its Member States one of them
may become a co-respondent under the same above-mentioned requirements.
As already mentioned, the Draft Accession Agreement aims at upholding the authority of the
CJEU in case of an accession. Therefore, in addition to the co-respondent mechanism, the
Draft introduces, in Art. 3 (6), the prior-involvement mechanism. Based on this mechanism,
given that the Union has received the status of a co-respondent, the CJEU has the opportunity
to deliver an internal primary assessment of the alleged incompatibility of Union law with the
Convention before the case is referred to the external body, the ECtHR.66 The priorinvolvement mechanism is used in conformity with Art. 267 TFEU, according to which, once
all domestic remedies have been exhausted, a national court may, if it considers it necessary,
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call for a preliminary ruling from the CJEU. In such case the CJEU assesses the legal basis for
the violation.67 It is given the opportunity to provide for an internal review of Union matters
before the ECtHR judges upon them. At this point it must be added that such internal review
is not obligatory but a matter may also be referred directly to the ECtHR.68 The latter is not
bound by the ruling of the CJEU.69 As regards the prior involvement of the CJEU, it must be
ensured that the preliminary ruling is carried out in due time (six to eight months) in order not
to lead to delays in judgements.70
The two mechanisms were primarily introduced for the purpose of delivering an answer to
frequent criticism and for providing a system that upholds the authority of the CJEU. Yet,
their functioning is complex and controversial. On the one hand, it can be argued that both the
co-respondent as well as the prior-involvement mechanism constitute a promising attempt to
make accession and harmonious application of fundamental principles possible while,
simultaneously, maintaining ‘the autonomy of both legal orders’ post-accession.71 The
mechanisms also maintain the possibility to challenge acts of the Union’s institutions directly
and the involvement of the CJEU in the prior-involvement mechanism suggests that violations
of fundamental rights are assessed not by one but two competent legal organs.
However, on the other hand, it is debatable whether the mechanisms proposed provide
adequate measures to resolve the key practical problems at stake. It can be argued that,
contrary to the attempt to uphold equivalency among the High Contracting Parties, both
mechanisms under Art. 3 of the Draft Accession Agreement entail a privileged procedural
treatment of the European Union. Due to this unequal treatment within the members of the
Council of Europe it can be assumed that the mechanism will be rejected. It remains to be
seen if, for example, Russia, which long objected the ratification of Protocol No. 14 and,
thereby, prevented the Union’s accession72, will consent to the proposed measures
uncritically. This concern inevitably alludes to the complex ratification process of the
Accession Agreement, which will not only take considerable time but also create a hurdle as it
requires ratification by all High Contracting Parties to the ECHR, the Committee of Ministers
of the Council of Europe, the European Parliament as well as a unanimous vote by the
Council of the European Union.73
Furthermore, although accession and the proposed measures allow to directly challenge acts
of the Union it must be questioned whether such application is realistic and successful before
the ECtHR if the EU in form of the CJEU has the chance to get involved in the review process
of the application prior to the ECtHR. However, due to the complexity of the mechanisms it is
not yet certain how extensively they will actually be used.
The prior-involvement mechanism may also be criticized to be misleading as it does not make
fundamental rights protection more accessible. Individuals do not under Art. 267 TFEU have
the power to lodge a preliminary ruling procedure, only domestic courts and tribunals have
the discretion to do so. Consequently, the measure does not provide for an improved
accessibility and protection of fundamental rights.
Besides, the prior-involvement mechanism can be interpreted as transferring powers to the
CJEU that equal those of a human rights court. However, although the enforcement of the
Union’s Charter of Fundamental Rights equips the CJEU with provisions it can rely on in
matters dealing with fundamental rights protection, the CJEU was initially not founded to
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fulfil the functions of a human rights court. Instead, it was founded to primarily protect the
political and economic interests of the Union in the course of which it later became
increasingly important not to infringe fundamental rights.74
While the Draft Accession Agreement aims at providing solutions and instructions for a
smooth accession, the above analysis demonstrates that the Agreement is clearly weakened by
the concessions it makes to the Union. Many issues remain unsettled and it remains to be seen
how the relationship between the courts with the CJEU formally being subjected to the
ECtHR will develop. For example, it remains to be seen if, post-accession, the doctrine of
equivalent protection developed in the Bosphorus case will stay effective or lose effect. On
the one hand, if the CJEU obtains a privileged position in the legal order of the ECtHR,
namely by virtue of the above-mentioned mechanisms, the ECtHR further on pays respect to
the CJEU and the principles it adheres to. This speaks for the effectiveness of the
presumption, even after accession. However, on the other hand, since, after accession, the
ECtHR is not bound to the prior involvement of the CJEU, the ECtHR reserves the power to
overrule the CJEU’s judgement. This may, for example, be the case if the ECtHR has the
impression that the CJEU interprets its fundamental standards not equivalently but too
broadly, namely by incorporating its political and economic prerogatives into its
interpretation. This is why the consequences of accession on the existing presumption of
equivalent protection cannot be answered conclusively yet.
6. Concluding Remarks
Having discussed arguments for and against accession and having analysed two proposed
mechanisms to make a smooth accession possible it remains debatable whether an accession
in actual fact enhances the current system of protection of fundamental rights within the
European Union.
Although some advantages of accession could be identified, it seems that these advantages are
outweighed by the detriments accession entails. In fact, the consequences of accession by
means of the above-analysed Draft Accession Agreement are not clear. As can be concluded
from the above analysis, the Draft is considerably weakened by the concessions it makes to
the Union and many aspects remain problematic. It seems that the way accession is
approached will neither contribute to a more transparent nor to a more efficient system. Even
though accession extends the protection system by introducing additional procedural means,
for example to challenge violations of fundamental rights by Union institutions before the
ECtHR, this extra function does not automatically lead to an enhancement of the protection of
fundamental rights. Rather, it seems that the system becomes more complex and leads to
inequality among the High Contracting Parties from which conflicts are highly likely to occur.
Due to the central importance of protecting fundamental rights their protection does not
require a complex and inscrutable system but, instead, it must be comprehensive and provide
for legal certainty. The European Union has, in the past decade, focused on building such a
system to which the introduction and enforcement of its own binding catalogue of
fundamental rights contributed substantially. Instead of making the protection system more
complex and focusing primarily on accession, the decision makers should stress on setting up
a well-functioning internal protection system that requires cooperation and consultation rather
than an obsessive attempt to bring the two existing regimes together.
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EU ACCESSION TO THE ECHR: WHAT WILL BE THE IMPLICATIONS OF THR
ANTICIPATED ACCESSION OF THE EU TO THE ECHR FOR THE ROLE OF THE
CJEU AND ITS RELATIONSHIP WITH THE ECtHR?
Ana Petrova
1. Introduction
The European Union as an economic and political entity has always been committed to the
protection and respect of human rights. This status quo is the result of a gradual progression
that has been ongoing for decades.1 Indisputably, this has led to essential changes to the legal
order of the European Union.
The development of the human rights policies in the European Union is largely depicted in the
story about the interactive relations of two courts – the Court of Justice of the European
Union and the European Court of Human Rights.2 The aforementioned principles gradually
became fundamental and the two courts developed a more or less symbiotic relationship.3
Incorporating human rights in the agenda of the European Union extended the jurisdiction of
the Court of Justice of the European Union and arguably undermined the influence of the
European Convention on Human Rights.4 On the other hand, accession is a sign that the
European Convention on Human Rights is recognized as the highest authority in the field of
human rights protection.5
When it comes to human rights policies of the European Union, one can discover a paradox
that is often associated with serious legal implications.6 On the one hand, the European Union
actively promotes and defends human rights and fundamental freedoms in both its internal
and external affairs. On the other hand, it does not have coherent and sufficient policies that
encompass its institutions in that respect.7
The dialogue between the two courts raises concerns that the relationship between them can
develop into a ‘battle for supremacy’ unless it is carefully balanced. 8 In order to establish the
future relationship between the Court of Justice of the European Union and the European
Convention on Human Rights the nature of their interaction so far should be discussed.
2.Once Upon a Time - The Story of Two Courts
The European Court of Justice, now part of the Court of Justice of the European Union, was
established in 1951 by the Treaty of Paris. It has played an important role in interpreting the
provisions that govern the legal order of the Community and later the Union.
The European Convention on Human Rights was implemented shortly after the Second World
War – a period in which human rights protection was an issue of prime importance. It entered
into force in 1953, establishing a European Court of Human Rights which would have
jurisdiction over the signatories of the Convention in matters that are related to the protection
1
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of human rights.9 Originally, the Convention was meant as a legal act that would represent the
minimum standard of protection that should be implemented by the signatories. However, the
European Court of Human Rights has taken the initiative and has interpreted the Convention
in a rather broad manner and thus developed it to an extent that goes beyond its initial
purpose.10 Nowadays, it is claimed that the European Convention on Human is the best and
most effective regime that is engaged with human rights protection.11
It is often said that human rights protection was not discussed until recently. However, this
appears to be a common misunderstanding. In fact, there was strong political support for the
creation of a supranational human rights order already in the early 1950s.12
In 1953 the draft treaty of the European Political Community was presented. What is peculiar
is that it contained many elements that can be distinguished in the human rights protection
framework that is applied today.13 However, the attempt of the European Political Community
was abandoned. Following that, in 1954 France failed to ratify the treaty establishing the
European Defence Community.14 It became clear by that time that European integration could
only be achieved at a supranational level if a pragmatic step-by-step approach was adopted.15
The member states showed reluctance and hesitance as regards the engagement of the
Community with human rights policies and that is reflected in the treaties that followed.
The European Economic Community was established in 1957. At that time the recognized
objectives of the Community were enshrined in Article 2 of the EC which focused mainly on
stable and gradual economic performance and development. Human rights protection was not
considered an issue that required urgent regulation. This reluctance can be observed in the
early case law of the ECJ – namely, in Stork16, Geitling17 and Sgarlata18. In these cases the
Court refused to apply human rights standards on the grounds that they had no legal basis in
any Treaty article. The vision of the new emerging European legal order was changed
irreversibly – it shifted from the idea of “brotherhood” depicted by the initial Communities
and their respective treaties19 to a pragmatic approach governed by the common-market
interests as laid down by the Messina Resolution.20
With the passing of time it became clear that human rights protection is not a secluded area
and it was inevitable that certain policies should be established, even in a Union categorized
by economic cooperation.21 Germany took the initiative and reserved the right not to apply
Community law if it is considered incompatible with the policy limits enshrined in its
9
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domestic legislative provisions.22 This judgment was problematic as many feared that such
actions might undermine the supremacy of the Court of Justice of the European Union.23 The
need for observation and emphasis on the human rights protection policies was felt and it was
not long before the Court of Justice of the European Union started recognizing such standards
in its rulings. The Internationale Handelsgesellschaft case is considered an emblematic case
that marked the beginning of the new era of recognition of human rights standards. 24 The
ruling of the aforementioned case expresses the opinion of the ECJ that fundamental rights
and freedoms are binding upon the European Economic Community. A milestone in the
process of recognition of human rights standards was the judgment in Nold II where the Court
observed that human rights standards are an inseparable part from the legal order of the
Community and therefore they should be observed cautiously.25
3. An Everlasting Dialogue
The Court of Justice of the European Union and the European Court of Human Rights have
sometimes been described as ‘two faces of the same coin’. The two Courts are also seen as
guardians – the Court of Justice of the European Union protects the autonomous legal order of
the European Union and the European Court of Human Rights preserves the area of human
rights protection.26 Although the Courts are often faced with similar questions, there are
considerable differences that cannot be overlooked. These different approaches are derived
from the different backgrounds of the two institutions – the economic-oriented origin of the
EU and the human rights policy of the European Convention on Human Rights. 27 In this
aspect, it is advocated that the accession of the EU to the European Convention on Human
Rights would enable the Court of Justice of the European Union to facilitate the improvement
of the protection of socio-economic rights in the scope of the European Convention on
Human Rights.28
An interesting fact that is witnessed on a rather regular basis is that the European Court of
Justice incorporates the decisions of the European Court of Human Rights in its own
proceedings.29 This is quite unique in terms of mutual cooperation. What is more, it can be
argued that in such a way the ECJ accepts the superiority of the judgments of the European
Court of Human Rights as superior in the area of human rights protection.
Article 49 of the TEU also illustrates the relationship between the European Union and the
European Convention on Human Rights. The aforementioned provision stipulates that states
which respect the rights enshrined in Article 2 of the TEU, namely “human dignity, freedom,
democracy, equality, the rule of law and respect for human rights” can apply for membership
of the Union. This is also known as the ‘Copenhagen Criteria’. These conditions are also
partially protected by the European Convention on Human Rights and therefore, it is not far22
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fetched to conclude that membership in the Council of Europe ensures compliance with these
requirements to a certain extent.30
4. External Judicial Review – A “hands-off” Approach
It seemed inevitable that at a certain point the relationship between the European Union and
the European Court of Human Rights would have to be clarified. In this respect there are two
judgments by the European Court of Human Rights that define the scope of this interaction –
Matthews31 and Bosphorus32.
In the former case the legality of a European Union Act was challenged before the European
Court of Human Rights. Although it was declared that such legal acts did not fall under the
jurisdiction of the European Convention on Human Rights because the Community was not a
contracting party, the application was nevertheless declared admissible. The implications that
followed the decision held in Matthews marked an essential development in the relationship
between the two legal orders. The ruling emphasized the fact that Community Law should be
in compliance with the European Convention on Human Rights and for that purpose the latter
could exercise external judicial review over acts related to human rights protection.33
The Bosphorus case is often associated with the doctrine of equivalent protection. In this case
the European Court of Human Rights held that it can be assumed that the Community relied
upon a system of protection of fundamental rights and freedoms that could be evaluated as
“equivalent” to that of the European Convention on Human Rights. 34 The significance of this
judgment comes from the fact that it declares that Union law related to human rights would
not be challenged before the European Court of Human Rights. What is more, it provides
immunity to acts of member states which cannot exercise discretion when implementing the
law of the European Union.35 The decision also reflects the mutual respect between the two
Courts.
Although the doctrine of equivalent protection has broad interpretation, it is still an essential
tool that regulates the relationship between the two legal orders.36
5. Then and Now
Given the existing relationship between the ECJ and the European Court of Human Rights, it
would not come as a surprise that accession was discussed already in the early 1980s.37 The
Memorandum on the accession of the European Communities to the Convention for the
Protection of Human Rights and Fundamental Freedoms provided extensive information
about the advantages and disadvantages of such an act and the implications it would bring
about if undertaken. However, the legality of the potential accession was challenged and an
official request was addressed to the ECJ. The findings of the Court were laid down in
30
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Opinion 2/94 which declared that the Community does not possess the competence to enter
such an international agreement and therefore the act of acceding to the European Convention
on Human Rights was deemed incompatible with the existing treaty provisions.38 What is
more, the opinion stipulated that a treaty amendment is needed so a legal basis for the
accession can be established.
The long-awaited amendment came into existence with the enactment of the Treaty of Lisbon
on 1st December 2009. Article 6 (2) of the TEU addresses the accession of the European
Union to the European Convention on Human Rights, declaring that the former “shall”
become a party to the latter. The wording of this provision implies that accession should be
regarded as an obligation rather than a superficial desire.39
6. The Future that Lies Ahead
Undoubtedly, governance is influenced to a large extent by the manner in which institutions
interact.40 Therefore, effective protection of human rights and fundamental freedoms requires
a pluralistic and cooperative relationship between the ECJ and the European Convention on
Human Rights. The European Union will soon become the 48th Contracting Party to the
Convention and the very first signatory that is not a state.41
Throughout the process of European integration it has become evident that the relations with
the European Convention on Human Rights could be of problematic nature.42 There are
concerns that accession of the European Union to the European Convention on Human Rights
might undermine the authority of the ECJ and consequently lead to a constitutional crisis in
the European system. A potential jurisdictional conflict would not only negatively affect the
protection of human rights but it would also raise doubts as to the rule of law governing the
Union.43
However, the positive aspects of the accession of the European Union to the European
Convention on Human Rights cannot be disregarded. Unlike the Union, all the member states
are signatories to the European Convention on Human Rights. In this case and without further
accession, it appears that the direct interests of the European Union are not taken into
consideration as it is not represented as a party during any proceedings before the European
Convention on Human Rights.44 Accession to the European Convention on Human Rights
would imply that all the institutions of the European Union would apply the same standard of
human rights protection.45 It is highly likely that such an act would lead to the elimination of
the existing inconsistencies in terms of the interpretation of human rights protection.46
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7. Justice Delayed is Justice Denied
The importance of an effective judicial branch cannot be stressed enough. In this respect, it is
essential that the relationship between the Court of Justice of the European Union and the
European Court of Human Rights is clearly defined and balanced. It would be an undesired
consequence if, as a result of the accession of the European Union to the European
Convention on Human Rights, the system of protection of human rights and fundamental
freedoms becomes so burdensome that justice would be significantly delayed due to
procedural implications. All of the above calls for precise regulations of the legal order that
would be applied.
The first question that requires precise regulation concerns the submission of claims, namely
in what circumstances the European Court of Human Rights would be addressed. A point for
discussion is the current legal regime that requires exhaustion of all domestic remedies. It has
been suggested that the European Court of Human Rights would have the jurisdiction of
reviewing applications of that nature against the European Union after the exhaustion of all
remedies provided for and recognized by international law.47 This would, however, be in
conflict with the existing Doctrine of equal protection.48 It has been noted that the European
Court of Human Rights might continue to uphold the Doctrine and declare applications
inadmissible on these grounds.49 This would be a highly controversial decision as it would
mean that the accession has hardly any substantive purposes and is seen as more or less a
political tool.50 What is more, it would be unprecedented to exclude a High Contracting Party
from external judicial review on the basis that its Constitutional Court does not have the
competence to review judicial acts of domestic legislation.51
The European Union also has various policy areas, governed by intergovernmental principles.
The question that arises sooner or later is whether these fields would also be subjected to the
external judicial review of the European Court of Human Rights and if the answer is
affirmative, to what extent such interference would be permitted.52 Such policies that are
strongly intergovernmental in their nature do not fall under the jurisdiction of the CJEU.
Needless to say, this is highly problematic as the ECJ is deprived of judicial review and
potential human rights violations can only be acknowledged before the European Court of
Human Rights which could be considerably delayed in time.53
The second issue arises from the fact that the nature of the European Union as an entity is
different than that of the other High Contracting Parties. This is a practical aspect that is vital
for the effective protection of the interests of the Union itself. According to European
Convention on Human Rights provisions, in particular Article 20 of the European Convention
on Human Rights, the European Union would be represented by one judge. This is widely
considered to be beneficial for both the aforementioned parties. The ‘spill-over’ effect has led
to the increasing involvement of the Union in numerous areas.54 Logically, this means that a
considerable number of cases before the European Court of Human Rights contain elements
of EU law. Therefore, there is no doubt that an expert judge could contribute exceptionally to
47
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the distribution of justice under such circumstances.55 However, the nature of the European
Union can still be an obstacle in some areas. For instance, participation in the Committee of
Ministers is not considered due to the lack of a common external policy in the Union in terms
of human rights.56 In this respect, it should perhaps be clarified that the accession of the
European Union to the European Convention on Human Rights is only the beginning of the
whole process. It is not necessary that accession to other bodies of the Council of Europe is
immediate – though it would most likely be a consequence that occurs.57
As regards the accession of the European Union to the European Convention on Human
Rights, Article 2 of Protocol 8 that is attached to the Treaty of Lisbon should be considered.
This provision is related to the competences transferred to the European Union and it clarifies
that the accession agreement should not affect the existing competences in any way. In
addition, Article 1 of the aforementioned Protocol also guarantees the preservation of the
unique features that are attributed to the European Union. Although equivocal, this provision
attempts to make sure that the autonomous legal order of the Union remains intact – a concern
that has been voiced rather often.
The so-called co-respondent mechanism is aimed at preventing potential resistance on a
national scale towards the EU law and the European Convention on Human Rights
respectively.58 This procedure is structured in such a way that it would allow the Union to
take the role of a co-respondent in proceedings that are initiated against one or more of its
Member States. It is worth noting that this mechanism can be applied vice versa as well. This
allows the European Court of Human Rights to vest joint responsibilities in the parties
without examining the scope and precise division of the competences transferred to the
Union.59 Under the co-respondent procedure the Court of Justice of the European Union is
granted a privileged status – whenever the EU is involved in proceedings, the Court is given
the opportunity to examine the compliance of the Union with the Convention without the
interference of the European Court of Human Rights. However, the problem of delay appears
to be a big obstacle under the circumstances of this mechanism. In case the Court of Justice of
the European Union has not been given the opportunity to examine an alleged violation of EU
law, then certain proceedings might be delayed as it would take the Court considerable time to
issue an opinion on the matter.60 Given the workload of the European Court of Human Rights,
it is highly likely that there might be cases on regular basis which fall under the category of
‘justice delayed’. Unfortunately, this would be associated with ‘justice denied’.
8. Conclusion
The multi-layered structure of the European Union calls for a pluralistic approach in almost
all areas of competence. The time has come when human rights protection has to be
incorporated in that entity.61 The accession of the European Union to the European
Convention on Human Rights would demand an unprecedented scope of cooperation.62
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Undoubtedly, this is seen as a sign that the system of human rights protection continues to
gradually seek further progress. However, it cannot be denied that such a system imposes
challenges and difficulties that should not be underestimated.63 It could be concluded that the
accession of the European Union to the European Convention on Human Rights remains to be
seen together with all the legal and political implications that would arise. Nevertheless,
evaluating the progress of the negotiations so far, it appears that there are no great changes in
terms of human rights protection. On the other hand, the system itself has become more
complicated, for better or worse.64
The Court of Justice of the European Union is still to be regarded as an important actor when
it comes to development of the law of the European Union. However, it is my personal belief
that it should apply its principles cautiously, especially given the fact that it has been
‘accused’ of ‘integration through law’.65 As previously stated, the Court of Justice of the
European Union only applied the principles of human rights protection because the
supremacy of the Union law was under immediate threat and that would have negatively
affected the progress of the common market. If the European Union wants to be a
supranational entity that is indeed based on the rule of law and the protection of human rights
and fundamental freedoms, it should recognize that those principles are not just a tool that
facilitates economic integration.66
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THREE REASONS WHY ARTICLE 7 TEU HAS NEVER BEEN USED: APPLYING
THE HUNGARIAN PROBLEM
Gayeon Lee
1. Introduction
Europe has gone through a hard time facing First and Second World War; experiencing
totalitarianism, and fascism regimes. After such traumatic disaster, Europe finally has
succeeded in establishing the European Union to maintain peace. Furthermore, they have
created sanctions in order to promote peace: for example, as an option for accession of new
member state, Copenhagen criteria, and under the treaty articles within the Fundamental
Charter of Human Rights, and Article 2, 3, 6 and 7 TEU et seq. 1 In particular, Article 7 TEU
provides the appropriate legal base to take action in case there is a clear risk of a serious
breach by a Member State of the values referred to in Article 2 TEU. Article 2 TEU
represents core values developed in post-World War II as a response to the totalitarian
experience in Mid-20th century Europe.2
The most current issue in regard to Article 7 TEU is the situation in Hungary. After Victor
Orban’s party Fidesz won a majority of seats in the Hungarian parliament in the 2010
election, the new Basic Law was promulgated as the new Constitution in Hungary.3 Since the
new constitution was introduced a lot of voices against the new Hungarian constitution have
been raised from inside and outside of Europe arguing that the new Hungarian Constitution
undermines human rights and the basic principles which are laid down in the EU treaty, in
particular, the rule of law. Nevertheless, the Hungarian government keeps amending the new
constitution by adding controversial articles on human rights and the common values in
European Union. Until now the European Parliament and the Commission have proposed
several resolutions on the new Hungarian constitution and laws, but the real mechanism of
Article 7 TEU has not been embarked on yet. One question that arises at this point is: why has
Article 7 TEU never been used in practice? Further, why is it so difficult to apply Article 7
TEU in real case?
This paper will first focus on the situation in Hungary so far with the reaction of EU
organizations in regard to Article 7 TEU. Secondly, it will cover the history of article 7 TEU
focusing on the purpose of introducing Article 7 TEU with the example of the Austrian case
in 2001. Thirdly, it will finally give three reasons why Article 7 TEU has not been used
properly. First reason is the very high threshold of the mechanism of Article 7 TEU. It will
first show the high threshold of the mechanism of Article 7 TEU, as highlighted by Viviane
Reding in her speech. The second reason is the conflict between national values referred in
Article 4(2) TEU and the EU values referred in Article 2 TEU. For this reason it might cause
the mode of confrontation “big state vs smaller state” aggravating antipathy from the postcommunists member states. The third reason is the vague meaning of “values” given under
Article 2 and 7 TEU, which do not invoke a strong willingness from institutions to use the
mechanism of Article 7 TEU by other member states and the EU institutions.
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2. Hungarian Situation with European Union
The birth of the Hungarian situation began with the election in 2010, where the governing
party (Fidesz right wing party) achieved a majority of seats; two-thirds in the national
parliament.4 Henceforth, amendment of the Hungarian Constitution became relatively easy.
This is because the constitution does not provide any non-amendable provision, and it only
requires two-thirds votes of members of parliament.5 Therefore the only legislative body,
parliament, has the power to amend according to the Hungarian constitution. After the
successful achievement of a majority vote in Parliament, the newly elected government
started to make changes to the existing laws, and the constitution.
The first issue that raised concern in the European Union was Media Law. 6 European
Parliament showed their criticism of the media law in the Resolution in March 2011.7 The
European Parliament requested the Hungarian authorities restore independence of media
governance, and to protect freedom of expression and balanced coverage. 8 After the
resolution, Hungarian authorities decided to review the conformity of the media law against
EU law.9
However, that was not the end of Hungarian story. In 2011, the Venice Commission,
alongside the Council of Europe, the European Commission and the European Parliament,
raised a large amount of issues regarding possible breaches of fundamental rights in the new
Hungarian constitution.10 In July 2011, the European Parliament proposed a Resolution on the
revised Hungarian Constitution that advised the Hungarian authorities to take into account the
recommendations of the Venice Commission; which were to substantially ensure nondiscrimination, the independence of the judiciary and the retirement age-limit of judges.11
In January 2012, the Commission began an action against the Hungarian government by
launching three infringement procedures,12 but the legal base for the action was not based on
Article 7 TEU, and instead on Article 258 TFEU. 13 The first infringement procedure regarded
the independence of the National Central Bank in Hungary. The Commission used the legal
base of Article 130 TFEU, which stipulates that the bank is fully independent from any other
State institutions.14 The second procedure was about the Hungarian Government’s Freedom of
Information Act; which created a new governmental agency called the National Agency for
Data Protection. The Act in question lacks the requirements offered under the EU Data
4
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Protection Directive.15 The final procedure raised by the Commission was the lack of
independence of the judiciary, since the new provision lowers the retirement age of judges
from 70 to 62 years. This could be perceived as discrimination based on age. However, even
though this seemingly is a clear violation of EU core values, the Commission utilized the
legal base of equal treatment in employment under Directive 200/78/EC; instead of Article 7
TEU.16
These aforementioned infringement procedures show that the Commission is hesitant to use
Article 7 TEU, and rather prefers to use Directives and other articles that are more practically
applicable under the Treaty. According to András Jakab and Pál Sonnevend, this can be
explained by Article 51(1) of the Charter of Fundamental Rights of the EU: that Member
States can only be bound by the Charter when they themselves are implementing EU law.1718
The most recent and closely linked action to Article 7 TEU was the motion for resolution by
European Parliament in July 2013 on the situation of fundamental rights in Hungary. 19 In the
report, the Parliament made recommendations to the Hungarian authorities to remove the
provisions under the new Constitution that were deemed unconstitutional by the Hungarian
Constitutional Court. Moreover, they also asked to apply the recommendations given in the
Venice Commission20 regarding the constitutional process and the independence of the
judiciary. Even though the Hungarian Government had already agreed to reflect on the
Resolution on Media law previously given by European Parliament in 2011, 21 the Parliament
added another recommendation to change the Media law regarding the appointment of heads
of public media and its regulatory bodies. The European Parliament asked their own body, the
Conference of Presidents, to assess the opportunity to use Article 7(1) TEU mechanisms in
case Hungarian authorities do not reply to the recommendations in conformity with Article 2
TEU.22
From the issues raised about the Hungarian situation with EU institutions, it can be seen that
actual implementation of Article 7 TEU has not even been discussed by the Council, in order
to reach the level where the Council can start to determine whether or not there is a clear risk
of serious breach of values referred to in Article 2 TEU.
3. Purpose of Article 7 - Preparing for Future Enlargement
In order to examine why the sanction included in Article 7 TEU has never been implemented
properly it is important to find the root of the Article 7 TEU and to look at a similar case,
15
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which can be compared to the current situation. Article 7 TEU was introduced in the
Amsterdam Treaty, brought by a Reflection Group preparing for the IGC.23 On 5 December
1995, the Reflection Group submitted a report, which identified two main objectives. The first
was to make Europe more relevant to its citizens. The second was to enable the Union to work
better and prepare it for enlargement. The Reflection group suggested a provision allowing for
the possibility of sanctions, or even suspending Union membership in case of any State
seriously violating human rights and democracy. Moreover, the report drew a clear
connection between the sanction and the prospect of EU enlargement.24 The report by the
Group mentioned that “above all in the run-up to enlargement, there is an urgent need to
ensure full observance of fundamental rights, both in relations between the Union and the
Member states”. According to Wojciech Sadurski, that sentence by the Reflection Group
shows the concerns and anxiety of the EU decision makers at that time that the accession of
the post-Communist states would lower the standard of human rights protection within EU. 25
Due to this reason, they were willing to add extra ordinary protective measures protecting
against serious violation of human rights. Therefore Article 7 TEU can be seen as an
extensive system of political conditionality which was laid down in Copenhagen criteria for
the new member’s accession.26
If we apply this past story to the current situation in Hungary today, the past fear of decision
makers that the accession of post-Communist states would lower the level of human rights
protection within Europe is arguably similar to the concern that EU institutions and Member
States have with the Hungarian situation at present.
After introducing Article 7 TEU in the Treaty of Amsterdam, the preventive mechanism was
triggered by the Austrian case in which a protest was brought by 14 member states against the
entry into coalition of the far right wing party in Austria in 2001: Jorg Haider’s Freedom
Party.27 One of the EU’s most pressing concerns was that one of the party’s proposed policies,
regarding the reform of immigration, was seen as a discriminatory.28 In this case the Council
did not take any action because they did not find any serious and persistent breach. 29 On the
other hand, there were some concerns regarding the interference of the Council. It was argued
that Union institutions were interfering with internal affairs that are solely within the scope of
state sovereignty, and this could be seen as a fight between big and smaller member states.30
In the present Hungarian case, the Hungarian government also raised concern for its own state
sovereignty. When the European Parliamentary Committee suggested possible grounds of
motion for Article 7 TEU against Hungary in May 2013, Fidesz, the Hungarian ruling party,
argued that it is an attempt to constitutionally colonize Hungary.31
There are three possible reasons why Article 7 TEU cannot be used properly in practice: first,
the high threshold before Article 7 TEU can be operative; second, the balance of national
sovereignty in regard to national identities and the supranational power of the EU; and thirdly,
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the vagueness of “values” referred to in Article 2 TEU, and no strong willingness by the EU
institutions or the Member States to use Article 7 TEU.
4. Reason 1: High Threshold of Article 7 TEU
One of the reasons why Article 7 TEU cannot be used in practice is that the threshold to
implement Article 7 TEU is too high. In cases where the prevention mechanism is necessary,
the action must be brought either by one-third of the Member States, by the European
Parliament, or by the European Commission. The Council may then subsequently determine
whether there is a clear risk of a serious breach by a Member State by a majority of four-fifths
of its members after obtaining the consent of the European Parliament. 32 The action requires a
proposal by one-third of the Member States or by the Commission, after obtaining the consent
of the European Parliament. And then the European Council acting by unanimity determines
the existence of a serious and persistent breach.33
In September 2013 Viviane Reding, Vice President of the European Commission and EU
Justice Commissioner, gave a speech on “the EU and the rule of law”. 34 In her speech she
suggested two steps in order to protect the rule of law of the EU in the future. One of the steps
suggested by Viviane was to add a stronger legal basis for the rule of law in the amendment of
the Treaty. For example, lowering the current very high threshold of Article 7 TEU, thus
giving more powers to the Fundamental Rights Agency; or the abolishment of Article 51 of
The Charter of Fundamental Rights. According to Viviane, Article 7 TEU is almost
impossible to use since it requires unanimity in the European Council and the consent of a
two-thirds of majority in the European Parliament. Moreover, José Manuel Barroso, the
president of European Parliament, pointed out that Article 7 TEU is a ‘nuclear option’ while
he was stressing the rule of law in European Union in his speech in September 2012.35
Ever since the Hungarian government has started to change the constitutions and the laws in
the aforementioned controversial areas in 2011, the European Parliament and the Commission
have discussed the situation, by sending resolutions and reports, about whether they should
use the mechanism of Article 7 TEU or not; even until presently, in 2013. The European
Parliament repeatedly stated that they would use the prevention mechanism unless the
Hungarian authorities reflect on the Resolution, and thus conform to EU law. Meanwhile, the
Hungarian government had already changed the Hungarian Constitution several times, but
without appealing to the views of the European Parliament. The largest party: the European
People’s party, in which Orban and Fidesz party share their political values with other
members, opposed the proposals set out by the European Parliament.36 Even if the European
Parliament proposes the mechanism of Article 7 TEU in earnest, like the motion for resolution
in July 2013, it would take considerable time to reach the level in which the Council may
determine whether or not there was a clear risk of serious breach.
5. Reason 2: Attempt to colonize the idea of national values?
32
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Though the Council has not yet dealt with the clear risk of serious breach issue, the European
Parliament had already found it difficult to agree on the broader problem of whether or not the
Union has the competence to discuss changes to the new Hungarian Constitution; a legal
document central to a State’s sovereignty. A good example of these complexities is the
debate between The Committee on Civil Liberties and The Justice and Home Affairs
Committee on the Hungarian Constitution, in May 2011.37 During the debate, Kinga Gal, one
of the vice-chairs of the Civil Liberties Committee, showed her concern that she does not
think it is within the competence of this Committee to deal with the Hungarian Constitution,
since Constitutions fall under the sovereignty of each Member State. However, they should
still comply with international European Union obligations. Moreover she said that she does
not see a violation of common values of EU in the new Constitution. Also Simon Busuttil, a
member of EPP, supported Gal’s opinion by giving one example: that if the protection of
unborn life was a cause for concern then we also have to look at the Irish Constitution. Fidesz
stressed that the use of Article 7 TEU, as suggested by the European Parliament is utilized in
order to constitutionally colonize Hungary. The use of Article 7 TEU can be seen as a
sensitive measure regarding Hungary’s national identity, which is protected by Article 4(2)
TEU. This situation is comparable to the concern that we have discussed in the section on the
purpose of Article 7 TEU.
Article 7 TEU was introduced out of fear for a future possible situation: that accession of the
post-Communist states would lower the level of human rights protection in Europe.
Hungary’s compliance with Article 7 TEU, also because of its situation as a post-Communist
state, is an issue. One still cannot simply define whether Hungary is in fact lowering the level
of human rights protection in Europe generally; and also whether national and constitutional
identities that are protected by Article 4(2) TEU supersede the values protected in Article 7
TEU. One concern that can be learned from the history of Article 7 TEU is that there might be
an inclination to see this situation as a “big member state versus smaller member state”
situation, similar to the topics that arose during the Austrian case in 2001. 38 Therefore, the use
of Article 7 TEU to Hungary might aggravate antipathy from the post-Communist Member
States that newly acceded into the Union during the enlargement periods.
6. Reason 3: Vagueness of “Values” and no Strong Willingness to use Article 7 TEU
In relation to Article 7 TEU, the common values that are laid down in Article 2 TEU should
be checked. Article 2 TEU represents core values that were developed in post-World War II
in Europe, as a response to the totalitarian chapter in mid-20th century Europe.39 Article 2
TEU provides the Union’s values of respect for human dignity, freedom, democracy, equality,
the rule of law and respect for human rights. The article further explains that those values are
common to the Member States in a society in which pluralism, non-discrimination, tolerance,
justice, solidarity and equality between women and men prevail. However, it is very hard to
give a definition of “shared values” among all the EU Member States, as the Article 2 and 7
TEU do not offer any clear cut definitions to distinguish them. According to Muller the
37
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“values” that are mentioned under Article 2 and 7 TEU would encourage the reading “where
one side is pretending to speak in the name of Europe malign the other side as
undemocratic”.40 Therefore this vagueness of defining “values” would lead other Member
States and the EU institutions to be less willing to use Article 7 TEU.
Not only are the Member States not willing to use the mechanism of Article 7 TEU, but also
the Commission was hesitant to use the mechanism. After the Commission had sent the
infringement procedures about Hungarian Human Rights crisis to the Hungarian authorities,
the Commission has limited their demands by relying on legal bases found in Directives and
treaty articles other than Article 2 and 7 TEU, that are more practically useful. As András
Jakab and Pál Sonnevend stressed this is due to the fact that Article 51(1) of the Charter limits
the implementation of Article 7 TEU. This behavior of the Commission has been criticized by
the Working Document I on the situation of fundamental rights by Committee on Civil
Liberties, Justice and Home Affairs.41 In the working document, the Commission has been
criticized for abandoning their initial approach to fundamental rights, democracy, and rule of
law.42 Moreover, the report criticized the annual report of the Commission; stating that their
main focus on EU Charter of Fundamental Rights is on the interpretation of Article 51 of the
Charter, therefore it would set aside the practical application of Article 2, 6 and 7 TEU.
7. Conclusion
After experiencing totalitarianism and fascism regimes in the First and the Second World
Wars, Europe had an urgent need to protect fundamental rights to maintain peace. Therefore,
European countries finally created the Union by binding themselves to the treaties and
sanctions such as the Fundamental Charter of Human Rights and the Copenhagen Criteria for
accession of new Member States. However, there was another need to create this extensive
system of political conditionality: to protect human rights. That is why Article 7 TEU was
introduced. However, Article 7 TEU has never been used properly, even though some of the
Member States including Hungary have controversial fundamental rights issues. In the
Hungarian situation: Member States and the EU institutions since 2011 have discussed a lot of
issues, such as ‘the rule of law.’ However, the mechanism of Article 7 TEU has not even been
embarked on yet.
In this paper three reasons why Article 7 TEU has not been implemented have been given.
The first reason was the very high threshold, which has made the mechanism in Article 7 TEU
almost impossible to use, and even Vivian Reding admitted this. The second reason was the
conflict between the national values referred to in Article 4(2) TEU and the EU values
referred to in Article 2 TEU. For this reason it might cause a confrontation between “big state
vs. smaller state,” aggravating antipathy from the post-Communist Member States newly
acceded into the EU during the enlargement periods. The third reason was that the meaning of
“values” referred to in Article 2 and 7 TEU is vague. This vagueness of the meaning of
“values” made Article 7 TEU less effective and did not motivate strong willingness from
Member States or the EU institutions to use the mechanism. For this reason, even though the
European Parliament has sent the motion for Resolution on the Hungarian problem by
suggesting the possible use of Article 7 TEU in 2013, it would seem difficult to reach a
common agreement from the EU institutions and the Member States about the appropriate use
of Article 7.
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Likewise, the European Union is facing a Copenhagen Dilemma.43 Fundamental rights and
the rule of law that are laid down in the Copenhagen Criteria are not property protected after
accession of the Member State to the EU. It may now be the time for the Union to discuss
making a broad agreement between all the institutions on defining the scope and mechanisms
of Fundamental rights and common values within the European Union.
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THE HUNGARIAN PROBLEM: DOES ARTICLE 7 TEU CONSTITUTE A PAPER
TOOL TO PROTECT FUNDAMENTAL RIGHTS?
Eugenie Coche
1. Introduction
Throughout the history of the European Union, several political events have raised the
question whether Article 7 of the Treaty on the European Union should be put into practice or
left behind. This provision was established by the Treaty of Amsterdam in 1997 and was
meant for the safe-keeping of the key-values lying at the heart of the Union which are now
listed in Article 2 TEU. 1 Indeed, despite the presence of the infringement procedure laid
down in Article 258 TFEU, the need for a more drastic way enabling the EU Member States
to act in case a fundamental value would be substantially breached within the Union was
requested and led to the ‘sanction mechanism procedure’ being implemented. However, this
provision turned out to be of mere theoretical nature since it has never been applied in
practice, as has been confirmed in the recent Hungarian Crisis. This paper will try to analyse
the reasons behind the Union’s behaviour vis-à-vis this controversial Treaty provision and
consequently find out why Article 7 TEU merely fulfils the role of being a threat- to- sanction
tool instead of an effective enforcement tool. The historical background and content of Article
7 TEU will first be presented, followed by an explanatory note on the Hungarian crisis which
brought about strong EU criticism and concluding on the political implications of the Treaty
Article in the context of the latter event.
2. History of Article 7 TEU and it’s Content
As is illustrated by the Copenhagen Criteria, complying with the Union’s fundamental
principles is a conditio sine qua non for the obtainment of Membership.2 Consequently, it was
inevitable for the Union to deploy a provision which would uphold the importance of such a
standard in order to ensure that States would not act contrary to once it would have entered
the Union.3 In light of those reasons, Article 7 TEU was developed and now forms an integral
part of the Union’s law which can, in case of need, be used by the Member States. The sole
requirement for its applicability is the existence of a serious and persistent breach of any of
the Union’s core values which are known as ‘respect for human dignity, freedom, democracy,
equality, the rule of law and respect for human rights, including the rights of persons
belonging to minorities.’4 However, the mere fact that one EU country estimates that such a
breach has occurred will not be sufficient for the launching of the procedure. Indeed, at least
ten out of the current twenty-eight Member States or the Commission must be of that opinion
and consequently deliver a reasoned proposal which has to be approved by the European
Council as a whole. Moreover, the European Parliament plays a crucial role in the process
since without its consent the European Council cannot determine that a breach of Article 2 has
occurred. Furthermore, before a conclusion can be drawn by the European Council, the
1
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Member State at stake will be called upon to share its view on the subject matter. If it is
afterwards affirmed that a fundamental value has been undermined, the Council can impose a
sanction on the Member State at default which involves the suppression of certain EU treaty
rights such as the right to vote in the Council.5
The fear of seeing the values of Article 2 weakened has been reaffirmed in the Nice Treaty by
the introduction of a new paragraph to Art 7 TEU.6 Indeed, the mere fact that there exists a
clear risk of having one of those values violated is since then enough to consider punishing
the Member State at breach. Consequently, unlike before that Treaty amendment, there is no
need anymore to wait until the infringement has occurred in order to take action. The reactive
role of Article 7 has thus been supplemented by a preventive role. This was a consequence of
the Haider Affair in which the fourteen Member States declared, even before the coalition
government was formed at Austrian level, that the EU would not consent to the formation of a
right wing populist national government, which in this case would be led by Jörg Haider.
Therefore, an anticipatory measure had been announced which consisted of excluding the
Austrian government of any of its functions at international level if the non-desired
government would however be formed, which it turned to be.7 Despite the fact that this new
paragraph now offers the European Parliament the possibility to deliver a reasoned proposal
and that the Council only has to approve by four fifths of its members instead of by
unanimity, the procedure is quite similar to the initial procedure explained above.
3.The Hungarian Crisis
Numerous historical calamities such as l’affaire des Roms in France constituted great
opportunities for the initiation of the ‘sanction procedure’ offered by Article 7 TEU. 8 Indeed,
the condition for its applicability has been too many times fulfilled; factual breaches of the
fundamental rights or clear dangers of having those hampered within the Union. More
recently, the Hungarian Crisis of 2012 has reaffirmed the political unwillingness to apply this
procedure which has been more-than-once compared to a nuclear weapon, only used in case
of last resort.9 This crisis concerned major constitutional reforms made after the triumph of
Fidesz, the center-right political party standing for the ‘Alliance of Young Democrats’, who
won the parliamentary elections of 2010 and formed a government under the leadership of
Viktor Orban. Indeed, the latter took advantage of his powerful position as Prime-Minister by
amending the Hungarian Constitution completely and imposing a new one which entered into
force on the 1st of January 2012.10 This new national instrument has been scrutinized by the
EU and has undoubtedly raised a lot of concerns.
Indeed, the powers of the Hungarian Constitutional Court have been consequentially
weakened in different ways. Firstly, its scope of jurisdiction has been restrained by
5
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withdrawing its power to review budgetary laws. Secondly, for the Court to review in
abstracto whether laws are in accordance with the Constitution has been rendered more
difficult. Moreover, the number of judges has been increased so as to enable new judges,
adhering to the political ideas of Fidesz, to become part of the judiciary. Finally, for
individuals to gain access to the Court takes a longer time and consequently fewer will
challenge
the
constitutionality
of
national
statutes.11
Moreover, the independency of the Hungarian judiciary is seriously questioned by the EU.
Indeed, not only is the retirement age of the judges lowered from 70 to 62 resulting in more
than 200 judges having to quit their post but an additional requirement has been imposed on
the President of the Supreme Court who has to present a certain amount of judicial expertise
corresponding to a minimum period of five years during which he has to have worked as a
national judge.12 Since Andra Bakam, the Chief Supreme Court at that time, had worked for
seventeen years as a judge at the National Court of Human Rights instead of at a Hungarian
court, he did not fulfil that condition and was ousted and replaced by Tunde Hando.13
Furthermore, the Constitution has established a new National Judicial Office in which one
single person reigns over all the others. Such person is given the power and the discretion to
replace the superannuated judges with new judges -appointed by him- and to displace the
current judges from one court to another. He is also the one responsible for deciding which
cases are to be settled by whom.14
While the new Constitution in itself had already been the subject of numerous EU criticisms
the later Constitutional amendments did not settle those and especially the fourth one.
Whereas the Constitutional Court had abolished numerous statutes which were found
unconstitutional, the Fourth amendment, which found place in March 2013, reintroduced most
of them and enacted new laws raising considerable doubts and concerns strengthening the
European skepticism vis-à-vis the Hungarian ‘legal’ manoeuvres.15 The amendment brought
about various changes.
Indeed, from March 2013 onwards, study grants were exclusively reserved to university
students who have the intention to work at national level after obtaining their university
degree and, in case they do not and decide to exercise their job outside the Hungarian
territory, obliging them to repay the costs of their studies. Also, statutes threatening homeless
people with fines or terms of imprisonment for sleeping on the street were enacted.
Consequently, can Hungary be said to support the worker’s right to freely move within the
EU as is required by the Union’s internal market or can it be considered as a State preserving
human dignity? Moreover, can the latter right be overlooked on grounds such as the retention
of public order or public safety or the maintenance of cultural values?16
Likewise, statutes were implemented dictating what can or cannot appear on the public media
during the election campaigns as well as statutes excluding same-sex or unmarried partners
from the definition of ‘family member’. Consequently, can Hungary still say that it allows for
11
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freedom of media and that it treats all its citizens equally without discriminating on basis of
sexual orientation?17
Moreover, the Constitutional Court is now banned from making reference to any of its rulings
that had taken place before the entering into force of the new Constitution. This decision has
resulted in a total devaluation of important precedents which cannot be given any legal weight
in future judgments. Also, the Constitutional Court is prevented from checking whether the
Constitutional amendments are in line with the Fundamental Law. Consequently, can we say
that the Hungarian judiciary is given considerable independence or that Hungary provides an
effective tool for checks and balances on its parliament? 18
Furthermore, the amendment gives the parliament the sole power to define what precisely
falls within the definition of ‘church’ and consequently which religious organizations are
granted specific benefits such as state funding. It must be pointed out that by doing so the
government knew that only a minority of such national organizations would be included in the
parliamentary definition leading to a majority of them having no financial resources. Indeed,
such a law did already come into existence in 2011 with the entering into force of the new
Constitution but was suppressed in 2013 because of its unconstitutional nature and its tragic
consequences on most of the religious bodies not fulfilling the requirements for being a
‘church’. Consequently, can we still speak of a Hungary in which there is a clear separation
between State and Church and in which there is no religious discrimination?19
Finally, the powers of the President of the National Judicial Office are now laid down in the
Constitution which grants him the Constitutional right to send a case from one court, which
was formerly assigned by the law to deal with that kind of cases, to another court which had
no such assigned power. Consequently, can we declare that Hungary respects its citizens’
right to a lawful judge? 20
While the most controversial issues of the new Hungarian Constitution and the Fourth
amendment have been assessed above, the list of complaints is not exhaustive and led to a
highly worried European Union talking about a ‘democratic crisis’.21 But how did the world
and more precisely the Union react and respond to their Human Rights fears and where did it
lead?
4. Reactions to the Situation in Hungary
The situation in Hungary firstly triggered reactions within the State itself which was
illustrated by many protestations in Budapest before and after the Fourth Amendment was
signed by Viktor Orban. The Hungarian motto at such protestations was ‘the Constitution is
not a game’22 and the thousands of opponents compared their Prime-minister to a dictator by
calling him ‘Viktator’23. The fear for a return to dictatorship was also disclosed by a
Hungarian lawyer who declared: ‘On March 17, 2013 Hungary is not a dictatorship yet. But
17
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there is already an applicant for the job’.24 A political activist shared his discontent by stating
that: ‘The basic components of democracy and constitutionality in Hungary have been
broken’.25 All those fears and complaints within the State led to a request from three
Hungarian NGO’s to have the Fourth Amendment reviewed in light of the Fundamental law
by the Venice Commission so as to make sure that the Rule of Law and the Human Rights is
not being threatened by the Hungarian Parliament.26 Indeed, the three NGO’s contacted, by
means of a letter, the Vice-president of the European Commission, Viviane Reding, and the
Secretary General of the Council of Europe, Thorbjorn Jagland, asking them to take action in
order to remedy to their apprehensions. The two latter replied in the affirmative.27
Moreover, The United States was very preoccupied with the ongoing democratic crisis in
Hungary, their European counterpart. Mark Palmer who was a U.S Ambassador in Hungary
did not consent to the undemocratic character of the Fourth Amendment and he even
stipulated that this could cost the country its EU and NATO Membership. Indeed he said:
‘The single greatest achievement of the European Union in the field of democracy was, of
course, to bring these countries that had been dictatorships into the democratic world. But
that process is not unidirectional. If a country abandons its democratic principles and
practices, it will be expelled. The same is true with NATO membership.’ 28 The US stressed
the need for Hungary to have its amendment in line with constitutional values in order to
neither have the rule of law undermined nor the right to judicial review. This was explicitly
stated by the United States Assistant Secretary of State for European and Eurasian Affairs,
Victoria Nuland.29
However, it is undoubtedly the European Union as a whole that complained the most about
the Hungarian behavior and this led to several reactions. Firstly, since 2011, the Fourth
amendment as well as the Fundamental law was several times reviewed through different
opinions delivered by the Venice Commission which is a body of the Council of Europe and
promotes democracy by giving advice on constitutional issues. Each of those opinions
examined a particular aspect of the new Hungarian legal order.30 Although these are not
legally binding, the President of the European Commission, Jose Manuel Barroso, did warn
the Prime-Minister Orban of the importance to take into account the European estimations.
Indeed, he declared: "I strongly appeal to you and to your government to address these
concerns and to tackle them in a determined and unambiguous way. This is without doubts in
the best interest of Hungary and of the EU as a whole".31 He also referred to the possibility of
launching infringement procedures in case of need.32
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Moreover, in February 2012, by means of a Resolution passed by the European Parliament,
the Committee on Civil Liberties, Justice and Home Affairs was requested to issue a Report in
which the Hungarian legal situation would be analyzed in light of the EU fundamental values.
Once drafted, that Report would have to be presented to the European Parliament which
would in turn have to vote on it. Consequently, Rui Tavares–Member of Paliament- was given
the duty to set up a report providing European remedies for Hungary’s unconstitutional issues.
His Report was called: ‘The Situation of fundamental rights: standards and practices in
Hungary’ and was approved and amended by the Committee in early May 2013. One month
later, after having taken the Report into consideration, the European Parliament approved and
adopted the Tavares Report with a majority of 370 to 249 votes.33 A resolution was thus
passed by the EP on 3 July 2013 which aimed at responding to the lack of democracy in the
Hungarian legislation.34
Meanwhile, in June 2013, the Venice Commission had drafted a similar Report in which all
the concerns about the Fundamental Law were examined with as purpose to conclude whether
or not Hungary acted in compliance with the Council of Europe’s three main pillars which are
democracy, human rights and the rule of law. The latter implies the principle of checks and
balances as well as the right to judicial review.35 That report brought to conclusion that
Hungary was in clear breach of numerous EU obligations. 36 The document turned out to be
very much in line with the Tavares Report since they both pointed out the same problems and
were attempts to bring about legal and democratic solutions for Hungary and Europe.
Furthermore, the Tavares Report explicitly states, in its assessment of the Fundamental Law
of Hungary and its implementation, that it had taken into account the Venice Commission’s
previous findings.37
Although the EP resolution is not binding, it includes recommendations to the European
Commission as well as to the Hungarian Authorities. It stresses out the need for a new
effective mechanism procedure –defined as ‘Article 2 TEU/ Alarm Agenda’- to protect the
rights enshrined in Art 2 TEU.38 Such mechanism would ensure that the Member States do
not undermine the ‘Copenhagen criteria’ after having acquired EU membership. The Report
therefore suggests something like a ‘Copenhagen Commission’ which would function as a
‘union values monitoring mechanism’. 39 The Resolution also lays down the different
characteristics that such a Commission shall present- be independent from political influence,
swift and effective- and the different tasks that it should fulfil.40
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Furthermore, it should be emphasized that the Report points out that the procedure provided
under Article 7 TEU is not efficient and sufficient enough since it explicitly urges the need for
the establishment of a new mechanism besides the already existing one.41
But what makes Article 7 TEU so undesirable and so ineffective? Why should a new
procedure be put into place by the EU when a procedure having the same aim already exists?
The Tavares Report has made clear that a breach of Article 2’s values exists in Hungary, how
come the sanction mechanism procedure is not initiated? Moreover, since the passing of the
EP Resolution in July 2013, Hungary has not considerably changed its laws and has thus
neglected the European Recommendations. Is it not time to impose a sanction?
5. Reasons for the Ineffectiveness of Article 7 TEU
A researcher at the Human Rights Watch -a NGO- said the following: ‘The Hungarian
government doesn’t want to listen – not to Brussels, and not to its own Constitutional Court.
It’s time for the EU to step up its response, including by giving serious consideration to
suspending Hungary’s voting rights under Article 7 of the EU Treaty.’42
Consequently, why is Article 7 TEU still not used?
The first reason why Art 7 TEU has never been used is illustrated by a statement of Guy
Verhofstadt, leader of the Liberal and Democrat group in the European Parliament, who
declared in March 2013: ‘Let me be very clear. I believe that we are far beyond the 'risk'
situation. We are clearly faced with a 'breach' that is persistent and systematic. I intend to
call on the European Parliament to initiate the Article 7 procedure. And in particular I urge
the European People's Party (EPP) to support such a procedure. In effect, as a two-thirds
majority is required in the parliament, the final decision will be in the hands of the EPP of
which FIDESZ is a member and Orban is a vice-president.’43 This call for action shows how
difficult it is to obtain a two-third majority in the Parliament and how there is no alternative
for initiating the ‘sanction mechanism procedure’ in case such parliamentary majority is not
reached.
Secondly, the European Union has to avoid interfering too much with the laws of the Member
States. Indeed, the Member States have emphasized, with the recent rejection of the proposal
for a common European Constitution, the importance of having their national Sovereignty
respected. However, it is not clear where the State’s sovereignty ends and where the Union’s
right to act start. Accordingly, Article 7 TEU does not leave any freedom of action to the
Member State at default since it obliges the latter, irrespective of its will, to comply with the
Union’s opinion. The Hungarian Prime Minister has already claimed too much interaction
from the part of the Union. He declared in response to Brussels criticism concerning the
Hungarian new Constitution: ‘Freedom means that we decide about the laws governing our
own life, we decide what is important and what isn't. From the Hungarian perspective, with a
Hungarian mindset, following the rhythm of our Hungarian hearts. We will not be a
colony.’44 This is a powerful message that shows how the Member State’s cultural values and
41

Ibid, para 79.
Human Rights Watch, ‘Hungary: Constituion changes Warrant EU Action’, Human Rights Watch (2013),
http://www.hrw.org/news/2013/03/12/hungary-constitution-changes-warrant-eu-action (Last visited 4 December
2013).
43
Guy Verhofstadt, ‘The Time has come for the European Union to take firm Measures Against the Orban
Regime’, The blog (2013), http://www.huffingtonpost.co.uk/guy-verhofstadt/viktor-orban-hungary-europeanunion_b_2913784.html (Last visited 4 December 2013).
44
I. Traynor, ‘Hungary prime minister hits out at EU interference in national day speech’, The guardian (2012),
http://www.theguardian.com/world/2012/mar/15/hungary-prime-minister-orban-eu (Last visited 4 December
2013).
42

211

history cannot be set aside by the Union. Consequently, Article 7 TEU could be seen as
undermining the European principle of subsidiarity.
Furthermore, what does constitute a serious and persistent breach or a risk of that? There are
neither distinct rules nor objective indicators of what amounts to such a standard. Moreover,
since the Article has never been used in the past, the threshold is set very high. Indeed,
considering the fact that other States did breach EU values formerly, which just like the
Hungarian Crisis triggered serious criticism within the Union, why would the provision be
used against Hungary whereas it had not been used against the former countries? What makes
the Hungarian crisis worse than l’Affaire des Roms? There is actually no clear answer to that
question since it is subjective and relates to personal values. Consequently, one of the
weaknesses of Article 7 TEU lies in the lack of evidence and predictability to what amounts
to a persistent and clear breach.45
Finally, for such a powerful mechanism to be effective, the institutions involved in its
enforcement shall be impartial and politically unbiased. This is needed in order to have a fair
opinion on the matter at stake in which no personal interests come into play. Since the EU
institutions are all made up of conflicting political parties having different political interests it
is hard – almost impossible- to reach agreements in line with all the members’ political
orientation. The debate concerning whether or not Hungary should be subject to a monitoring
system has shown that the left-leaning representatives of the Council of Europe and the
center-right representatives did not share the same views. The latter was indeed in favor of it
while the latter objected to that idea. Consequently, due to the political diversity within the
EU institutions it is very hard to reach a common consensus and to launch a drastic procedure
such as under article 7 TEU.46
6. Conclusion
To conclude, whereas Article 7 TEU provides the European Union with a very strong tool to
oblige the Member States to act in accordance with the values listed in Article 2 TEU,
numerous practical evidences implied in the Treaty provision have shown that it will never be
effective. The lack of an effective enforcement strategy within the Union and particularly in
light of the Hungarian crisis is an on-going debate. Indeed, as has been stated in a German
newspaper: "The half-hearted European reactions have not only failed to improve things in
Hungary, they have also made them worse. Criticism without consequences only serves to
convince doubters that their government is strong and will prevail against powerful enemies.
If Brussels only makes a show of strength when it's about money, then it just confirms the
clichéd image that Orbán has created of Europe."47 However, the reasons behind such
ineffectiveness are numerous. The political diversities within the Union’s institution would
render it practically impossible to reach the required threshold in order to initiate the
proceedings. Moreover, while the Union has the duty to respect the national sovereignty of
the Member States, the ‘sanction mechanism procedure’ could possibly lead to the
infringement of that principle. Finally, the conditions in order for a breach to be classified as
being serious and persistent are not clearly defined which leads to legal uncertainty within the
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Union and among the Member States. According to Guy Verhofstadt such procedure even
requires ‘courage’.48
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ARTICLE 7 TEU IN THE LIGHT OF THE HNGARIAN CRISIS: DOES THE LACK
OF INTEGRATION IN THE PROTECTION OF CONSTITUTIONAL VALUES
RENDER THE MECHANISM INEFFECTIVE?
Stephan Hess
1. Introduction
The European Union started out as a simple Economic Community in the fields of coal and
steel in the 1950s, and while the preservation of peace played a fundamental role in the
establishment of this community, it was not directly seen as a community of common values
in the field of constitutional law. Since then a lot has changed: The competences in the field
of law have steadily grown - from a very narrow spectrum to a very wide one - with only a
few drawbacks, and the Economic Community has evolved into a Union which defines itself
as a Union ‘founded on the values of respect for human dignity, freedom, democracy,
equality, the rule of law and respect for human rights’.1,2 For a long time these rights were
almost taken for granted within the Union. In 1997 the Member States nonetheless decided to
introduce an article aimed at the protection of constitutional values.3 In 2000 when in Austria,
for the first time in the history of the Union, a nationalist government was elected, which was
suspected to not uphold the fundamental values that are seen as the common foundation of the
European Union, many Europeans started to develop doubts as to the self-evidence of the
non-violation of the common values of the Union.4,5 In the following IGC in Nice – as a
response to the developments in Austria – the Member States revised article 7 of the TEU in
order to provide for an improved protection of the constitutional values of article 2 of the
TEU.6 Since its introduction in 1997 and its amendment in 2003 this article however has
never been used, even though there were problematic developments in Union States, which
would have made it possible – some would even say necessary – to make use of this article,
for example in Italy where Berlusconi’s changes to the law, which aimed at protecting him
against imprisonment and other penalties, raised some serious concerns as to the value of the
rule of law there.7 After the election in Hungary in 2010, and the announcement of the right
wing Fidesz Party to use its two-third majority to introduce a new constitution, it did not take
European constitutional lawyers long to realise that the fundamental values of art. 2 TEU
were at stake there. Next to the constitution – which in itself raised some serious concerns
within the EU – a very controversial media law was also passed.8,9 This media law was
subject to grave criticism from within Hungary and the EU as it enacted a Media Council that
1
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could abuse its powers to silence media not in line with the views of the government and
would thus pose a very serious threat to the fundamental right of freedom of expression.10
Other widely criticized Acts concerned the reduction of the retirement ages for judges, the
power to redistribute legal cases from one court to another for the president of the judiciary
and a law that criminalized the homeless.11 As can be observed the current Hungarian
government has little respect for the division of powers and for other fundamental
constitutional values. Accordingly it is not surprising that more and more voices demand
action by the EU against the ‘Hungarian Crisis’, as it has been labelled, and the subsequent
use of Art. 7 TEU for the protection of the rights that have been laid down in Art. 2 TEU. 12 In
this essay it will be examined whether there is a lack of integration in the field of the
protection of constitutional values and whether such a lack of integration renders the
mechanism in Art. 7 TEU ineffective. First the structure and the application of said article will
be laid out, then the possible use of the mechanism in the Hungarian Crisis will be
commented, which is followed by an example case showing how further integration could
solve the problems of today’s protection mechanism.
2. The Enforcement Procedure under Art. 7 TEU
In order to examine the enforcement procedure a closer look on its structure and application is
inevitable. The article on which it is based is divided into three different steps from which the
last two are required to be followed consecutively.13
2.1. Step One – Recognising of the Possible Danger of a Serious Violation
The recognition of the existence of a danger of a serious violation obviously requires the
existence of such a danger. Whether or not such a danger exists is determined by political
criteria since it is up to the initiators of the procedure to evaluate such developments. From
the terminology of the article (‘clear risk’) it can only be derived that the existence of such a
danger must be obvious and that there is a certain threshold of clearness for the application of
the procedure. If such a danger exists there are three possible initiators for the start of this
step: the Member States (one third of the total number), the European Parliament or the
European Commission. If one of these holders of the right of initiative submits a reasoned
proposal to the Council, the affected Member State has the right to be heard by the Council.
Afterwards the Council – acting with a four-fifth majority of its members and after having
obtained the consent of the European Parliament – can formally declare the existence of a risk
of a serious violation of the values of Art. 2 TEU. Art. 354 TFEU clarifies that in this
procedure the affected Member State is not entitled to take part in the vote, nor is it to be
counted in the calculation of the required majority. The voting procedure to be used in the
Council is laid down in Art. 238 (3) (b) TFEU. No obligation for the Council to declare the
serious danger of a violation can be derived from Art. 7 (1) TEU, instead it would for instance
10
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be possible to submit a non-binding recommendation towards the affected Member State and
thus try to reach a softer, more diplomatic solution.14
2.2. Step Two – Recognition of a Violation of the Values of Art. 2 TEU
A lot of similarities between this step and the last one can be observed. Just like in step one
the determination of whether there is a serious violation of one of the values laid down in Art.
2 TEU is of a political nature. For this step there are only two possible initiators stipulated in
Art. 7 TEU: the Member States (again one-third of their total number) and the European
Commission. The EP cannot initiate this step, however its consent to the procedure is still
required. The affected Member State has the right to be heard on the matter, but if said state
tries to abuse the fact that there is no time limit indicated for its hearing, this right can be
waived, which will mean that the procedure will continue without said hearing. 15 The
institution which will decide whether or not there is a breach of the fundamental values of Art.
2 TEU, in this step, is the European Council which will have to determine such a breach via
unanimity. It goes without saying that the affected Member State does not take part in this
vote.16 If these steps have been followed the conduct of the Member State will formally be
declared to be a ‘serious and persistent breach’. This is meant to strengthen the position of the
EU when trying to find a diplomatic solution with the affected Member State by giving the
Union the power to initiate step three of the procedure, which – as the last resort – enables the
Union to take away said Member State’s rights under the EU treaties.
2.3. Step Three – Suspension of Rights or ‘The Nuclear Option’
The last step of the procedure requires the fulfilment of step two. Under this step the Council
acting with a qualified majority can decide to suspend certain rights of the misbehaving
Member State. There is no indication as to the scope of this power, but since it is mentioned
in the Article itself the most likely right to be taken away is the voting right in the Council.
However, this does not preclude the possibility of a suspension of other rights given by the
Treaties. In theory the Council could take away all of the State’s rights in this step. There is
disagreement between scholars whether the power of the Council includes the suspension of
the right to bring an action before the CJEU.17 Due to the heavy consequences of the
Council’s rights in this step, which inevitably must be seen as the very last resort, this step has
been labelled ‘the nuclear option’ in reference to the doctrine of ‘negative peace’ in relation to
threat of nuclear warfare during the cold war which – in its role as deterrent - lead to the
maintaining of peace.
2.4. Overview of the Procedure
From the technicalities of the procedure the following way of thinking can be derived: Step
one is a ‘warning shot’ aimed at the mere establishment that there is a dangerous situation at
hand in one of the Member States of the Union. It is supposed to create a certain pressure on
the affected Member State enabling the Union to reach a diplomatic solution. Step two,
because it enables the ‘nuclear option’, must be seen as an aggravation of step one: It is
supposed to give to the Union a very strong deterrent which it can use in the diplomatic
14
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negotiations with the affected Member State. Step 3, as it is the last resort, is not actually
meant to be used, but rather a threat towards the misbehaving Member State. This of course
does not mean that the Council, as the responsible body, would under no circumstances use it,
but one can conclude that the threshold is very high due to the political implications of the
measure and its deterrent nature.18 In sum, Art. 7 TEU is the enshrinement of a procedure
which is actually not precisely laid down in the Treaties itself, but rather a tool which exists,
because the Union wants to be able to exercise pressure on Member States not in compliance
with the fundamental values of the Union.19 What can be observed in the procedure is a heavy
inclination towards Intergovernmentalism (IG), because the further the mechanism proceeds,
the less powers are conferred to the Union’s Institutions and the last step can only be fulfilled
by the Council, which is arguably the most intergovernmental institution of the Union.20 The
reason for this is the lack of European integration in the area of constitutional law due to the
fact that the Member States are not willing to give this highly valued and sensitive area to the
European actors.21 From the national perspective this is more than understandable: a legal
system’s constitution forms the heart of said system and thus giving it up would mean to not
only give up sovereignty, but also one’s legal identity. Nonetheless, as can be observed not
only in the Hungarian Crisis, but also in other events, there is a significant need for an
effective protection mechanism. The desire to maintain one’s sovereignty and identity in this
sensitive field must not preclude the existence of an effective protection mechanism and
finding a balance between the justified interests of the Member States and said need is not an
impossible task. The current politicized intergovernmental solution is far from being ideal and
as will be shown below needs another revision in the near future.22
3. The Hungarian Crisis
The term ‘Hungarian Crisis’ summarises the controversial events that have and still are taking
place in Hungary since the election of the right-wing Fidesz party under Viktor Orbán in
2010. These events include inter alia the introduction of a new constitution – made possible
by the two-thirds majority of Fidesz in the Hungarian parliament - and numerous changes to
certain laws and acts, e.g. most famously the Hungarian Media Law. 23,24 Furthermore Orbán
was criticised for including certain laws, which previously had been quashed by Hungary’s
constitutional court, into the newly drafted constitution and thus rendering them immune to
the constitutional court.25 The entire scope of the controversial changes Fidesz under Orbán
has made to the constitution, the transitional provisions and the so-called ‘cardinal laws’,
which require a two-third majority in the Hungarian parliament to be amended or abolished, is
a complex matter which, in this paper, can only be summarised briefly.26 Hungary’s new
18
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constitution was drafted in 2010 and entered into force in 2012.27 It features a preamble
containing the term ‘nation’, which has an ambiguous meaning in the Hungarian language and
could be interpreted as defining the Hungarians as an ethnic entity, possibly leading to an
exclusion of non-ethnic Hungarians from Hungary’s society.28 The preamble furthermore
prescribes Christian values upon Hungary as the basis of the Hungarian society. This is quite
problematic since the constitution in Article 28 requires the Hungarian constitutional court to
make use of the constitutional goals, partially set out in its preamble, when interpreting the
constitution, which could in theory lead to a limitation of religious freedom.29 Whether or not
this will happen in practice is subject to different opinions.30 Even more controversial is the
fact that Fidesz apparently uses the constitution as a tool to protect its policies against more
liberal future governments, e.g. in Article L(1) of the constitution which defines marriage as a
bond between a man and a woman. This definition, albeit being within the scope of what is
allowed in the light of human rights and being a mere codification of the constitutional court’s
case law, heavily secures Fidesz’ conservative point of view on homosexuality as it can only
be changed with a two-third majority in the Hungarian parliament.31 Another act being the
source of great controversy is the infamous Hungarian Media Law: It sets up a Media Council
which is inter alia responsible for issuing licences for broadcasters.32 The possibility of
misusing this power to effectively shut down unwanted channels in combination with the case
of Klúbrádio, an oppositional radio station, which was not awarded a renewal of its licence by
the Media Council in 2012, sparked criticism from many constitutional lawyers all over
Europe.33 In sum, it is challenging to define the entire realm of the Hungarian constitutional
crisis, but it can be said that certainly many controversial developments take place in Hungary
and it is not yet foreseeable how and to what extent this crisis will be resolved.
4. Can Article 7 TEU be the Solution to the Hungarian Crisis?
In light of the Hungarian developments many voices demanded the use of the procedure of
Art. 7 TEU in order to force the Hungarian government to comply with the common values of
the Union, but in the application of the mechanism several of its shortcomings need to be
overcome first:34
4.1. Shortcoming No. 1 - The Political Threshold of Art. 7 TEU
The starting point of such a procedure likely would be Art. 7 (1) TEU, because, as shown
above, currently in Hungary there is not yet a serious and persistent breach of one of the
values referred to in Art. 2 TEU, but rather a danger of such a breach. The changes that have
been made to the Hungarian laws, while they may be worrisome have yet to lead to an actual
violation of core constitutional values.35 The Klubrádió case is an isolated incident and thus
27
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without a doubt outside the scope of Art. 7 TEU. As it has been shown above the threshold for
the application is determined politically instead of being based on more objective conditions
set out in the article itself. Only if at least one of the initiators indicated in Art 7. (1) TEU sees
the existence of a serious breach of the constitutional values of Art. 2 TEU and is willing to
act upon it, the procedure can be started. Some members of the Union’s institutions have
expressed their concern about Hungary publicly, inter alia Viviane Reding – Vice President of
the Commission – and Martin Schulz – the President of the EP.36 Apparently not even the
opinion of these two influential politicians has enough weight attached to it to be able to
convince their respective institutions to initiate proceedings under Art. 7 (1) TEU. Objective
conditions, systematically laid out, would be of great benefit to those who seek to initiate
proceedings under the article, which is why one can conclude that the lack of such conditions
is an obstacle to the application of the article in situations where there exist some political
doubts as to the scope and even existence of the alleged breach. The advantage of a political
determination of a breach, the fact that the parties wishing to initiate a procedure are not
bound by objective criteria, can be overcome by giving the respective judicial organ a margin
of appreciation in the application of said criteria, e.g. by creating a non-exhaustive list or the
like.
4.2. Shortcoming No. 2 - Expertise on Constitutional Law Issues
As has been shown in the paragraph above, the dimension of the Hungarian Crisis is quite
unclear, even though many constitutional lawyers gave their opinion on the subject matter.
The three possible initiators of Art. 7 (1) TFEU will have to precisely point out the
controversial issues of Hungary’s legal developments, which is not an easy task and can
subsequently only be done by constitutional lawyers which on the one hand have a strong
expertise on the Hungarian legal system and its application and on the other the European
dimension of those changes. Neither the Commission, nor the Member States or the EP
currently have this kind of expertise at their disposal. The only European institution to
independently conduct research on worrisome constitutional developments is the Council of
Europe’s ‘Venice Commission’.37 Said commission indeed published several reports on the
Hungarian Crisis.38 These reports, however, have been subject to the criticism of influential
Hungarian constitutional lawyers, which concluded that the Venice Commission did not fully
understand the legal implications of the Hungarian constitutional changes during the crisis.39
Accordingly it would be desirable for the Union to have a body that is responsible for
watching over the Member States constitutions while including experts of those legal systems
that are subject to criticism from the EU, instead of relying on experts that have a different
approach towards constitutional law based on their own legal upbringing and their own
constitution.40
4.3. Shortcoming No. 3 - Political Implications of the Article
The political implications of initiating a procedure under Art. 7 TEU are heavy: A Member
State criticizing another Member State for its constitutional developments inevitably leads to
36
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a worsening of the diplomatic relationship between the Member States at stake. In the current
crisis this has already happened and politicians of the Fidesz party resorted to using harsh
words when talking about EU states and its politicians who have expressed their concern
about the Hungarian developments taking place.41 In cases of minor breaches this is of course
to be avoided from a political perspective, because one cannot say that sacrificing a formerly
intact relation is worth criticizing minor deviations from constitutional values. Subsequently
the solution to this kind of problem can only be an independent body within the EU, which is
able to initiate a procedure without having to fear political consequences or a worsening of its
diplomatic relations. The EU Commission, as the most independent body of the EU, would be
most suitable for the setup of a body watching over constitutional developments within the
Union.42 This can be seen in the cases the Commission brought before the CJEU in this crisis,
e.g. in the case about the retirement age of judges which was lowered by Hungary. 43
4.4. The Political Nature of each Shortcoming
The shortcomings of the procedure – the political threshold, the lack of expertise involved in
the procedure and the huge political implications for some actors – can all be traced back on
how the article has to be seen: A mere provision that has been included into the treaty, but put
outside of its actual scope by not involving the usual institutions (e.g. the CJEU in the
application of this treaty provision) based on a grave unwillingness of the Member States to
further integration in this field. 44
5. Commission v Hungary: An example of how European Integration Improves Protection
Mechanisms 45
On 06 November 2012 the CJEU delivered a judgment, after the Commission had initiated
proceedings against Hungary before the CJEU based on the failure of Hungary to fulfil its
obligations under Directive 2007/78/EC.46 Said directive inter alia stipulated a prohibition of
discrimination on the grounds of age.47 The Commission saw an infringement of this
obligation when Fidesz lowered the compulsory retirement ages for judges from 70 to 62. 48 In
the end, the CJEU agreed with the Commission and Hungary was forced to reverse its
changes to the law.49 This does not seem to be too extraordinary of a case, but in the light of
the issue touching upon the independence of Hungary’s judiciary, i.e. a constitutional value, it
actually is, especially during the Hungarian Crisis. The case constitutes a prime example of
how a system, which is almost completely independent from the politics of the various
Member States, works out in the favour of the affected parties: The procedure, in comparison
to a possible procedure under Art. 7 TEU, was fast, free from far reaching political
implications and included the necessary expertise for the case at hand. Thus it shows that the
presence of a sophisticated judicial system, which is the outcome of a far reaching integration
41
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process, is clearly better suited than the intergovernmental approach of Art. 7 TEU. The other
cases the Commission initiated against Hungary equally illustrate the same issue.50
6. Conclusion
The question posed in the beginning: ‘Does the lack of integration in the field of the
protection of constitutional values render the mechanism of Art. 7 TEU ineffective?’ is to be
answered as follows: In its current state the procedure, due to its inherent intergovernmental
nature, has serious shortcomings, which can be seen in the application of the procedure in the
Hungarian Crisis. One cannot be satisfied with the fact that the protection of fundamental
constitutional values is to be watched over by politicians, who lack the necessary expertise on
the one hand and have to fear political repercussions on the other. Instead it is desirable to
have an independent court being responsible for the application of such a provision, which
would enable the possibility of reviewing the Member States’ constitutional issues without
taking away too much form their sovereignty in this field. This point is also being affirmed by
the recent cases the Commission brought before the CJEU against Hungary. 51 In the end –
even though rather unlikely – the only way of achieving efficient protection of constitutional
values in the Union is depending on further integration in this field.
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TEST-ACHATS AND THE PRINCIPLE OF INSTITUTIONAL BALANCE
Georgi Boyadzhiev
1. Introduction
“It is emphatically the province and duty of the judicial department to say what the law is.
Those who apply the rule to particular cases, must of necessity expound and interpret that
rule. If two laws conflict with each other, the courts must decide on the operation of each.”
- Chief Justice John Marshall, 1803
Judicial review by the ECJ is a method of “checks and balances” ensuring that EU decisionmaking is legally accountable. However, occasional judgments of the Court in Luxembourg
spark public and scholarly discussions about the scope and legitimacy of its power to review
European legislative acts. Some scholars hold that although checking the legality of EU acts is
indispensable, other values such as democratic accountability and institutional legitimacy
ought to inform when and how the power of judicial review should be exercised. The recent
case C-236/09 Test-Achats raises such an issue as the Court submitted Directive 2004/113/EC
to a compliance test with the Charter of Fundamental Rights (“the Charter”) because it
allowed a derogation of limited scope to remain possible ad continuum, as no expiry
transitional period was stipulated1. Ultimately, the ECJ voided the contested legislation on the
basis of non-compliance with the Charter2. In this regard it is critical to examine whether the
jurisdiction of the Court to assess the validity of secondary EU legislation on the basis of the
Charter is appropriate in light of the principle of institutional balance. The thesis of this paper
is that in a democratic society judicial review does not depend on the idea that courts are more
likely than legislatures to define vaguely phrased legislation correctly. Rather, the argument
made is that both the legislature and judiciary should protect fundamental rights and,
accordingly should both have powers to veto legislation that can be reasonably expected to
violate such rights. However, it must be clear that it is the legislator and not the judiciary itself
that must define the scope and limits of judicial review for conformity of legislation with
fundamental rights.
In supporting this proposition, the first section of this essay will examine the legal status of
the EU Charter of Fundamental Rights. Secondly, the facts of the case Test-Achats will be
addressed. Thirdly, the Court’s legal reasoning in the case at issue will be scrutinized.
Fourthly, the principle of judicial legitimacy will be addressed in abstracto and in casu in
order to evaluate whether the Court overstepped its jurisdiction. Additionally, the institutional
relationship of the Court in Luxembourg will be considered vis a vis the Strasbourg Court and
the EU legislator in light of the developments in the fundamental rights jurisprudence of the
ECJ. On that basis, the piece will ultimately conclude whether the followed approach was
appropriate in light of all factors considered.
2. The Development of Fundamental Rights in EU law
Early attempts of the Court of Justice to read fundamental rights into Union law were not
successful, though the landmark decision of Case 29/69 Staunder v City of Ulm 3 (1969)
marked the beginning of a more positive attitude regarding the incorporation of fundamental
1
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rights into EU law. In the judgement the Court interpreted a Commission Decision on the sale
of butter to beneficiaries under a social welfare level as having “nothing capable of
prejudicing the fundamental human rights enshrined in the general principles of Community
law and protected by the Court”.4 The European Court had declared its willingness to protect
fundamental rights not as a matter of national law but by virtue of general principles of
administrative legality drawing on concepts found within national systems.5 As judge Mancini
later commented, this contribution was perhaps pivotal for subsequent developments in Treaty
interpretation and case law as “reading an unwritten Bill of Rights into Union law is indeed
the most striking contribution the court made to the development of a Constitution for
Europe”.6
The European Union has a long history of seeking to ensure the protection of human rights.
Since the 1970’s the ECJ has continuously expanded its catalogue of fundamental rights in its
case law.7 Though the Court established a recognition of fundamental rights as general
principles of EU law early on, it would take almost thirty years before the political organs of
the Union finally attempt to synchronize at the legislative level with the Court’s sweeping
advances in this field. Following the Intergovernmental Conference (IGC) in Nice, the
Charter of Fundamental Rights was “solemnly proclaimed” by the European Parliament, the
Commission and the Council on December 7th 2000.8 Albeit influential, the Charter was
carefully drafted so as to be a non-binding document, remaining a mere form of soft law.9 In
the aftermath of the failure to implement the Constitutional Treaty a compromise was reached
at the IGC mandate adopted in June 2007.10 It was agreed the Charter would not become an
integral part of the Treaties but that there would be an express reference to the Charter in
Article 6(1) TFEU stating explicitly that it is to have the status of primary law. Additionally,
Article 51 of the Charter clarified that “the provisions of the Charter shall not extend in any
way the competences of the Union as defined in the Treaties. 11 Thus as of 2009 the EU now
has a legally enforceable ‘bill of rights’ since treaty provisions will themselves be construed
in light of the Charter.12 However, in the case Test-Achats, the Court’s judicial legitimacy to
declare EU acts void on the basis of fundamental right was put into question.
3. Legal Context of C-236/09 Test-Achats vs Council of Ministers
The case Test-Achats originated from the first reference for a preliminary ruling on Directive
2004/113/EC based on Article 19(1) TFEU, which aims to combat sex discrimination. In this
context, Article 5(1) of the directive is to ensure that in all new contracts concluded after 21
December 2007 the use of sex as a factor in the calculation of premiums and benefits for the
purpose insurance and related financial services shall not result in differences in an
individuals premiums and benefits.13 In other words, Article 5(1) established the principle of
4
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equal treatment between men and women for insurance premiums.14 By way of derogation,
this principle is immediately narrowed by the second paragraph of Article 5, which permits
Member States to introduce proportionate difference in individuals premiums and benefits
where the use of sex is determining factor in the assessment of risk based on relevant and
accurate actuarial and statistical data. The underlying relevant used for the calculation
premiums and benefits must additionally be regularly updated and available to the public.15
Member states may allow such an exemption only if the anti-discriminatory rule has not
already been implemented into national legislation.16 Additionally, Article 16 of that directive
provides that five years after the implementation of the Directive in national law Member
States must re-examine the justification for those exemptions and communicate all available
information concerning the application of the directive.17
The reference for a preliminary ruling originated from a claim before the Belgian
Constitutional Court for the annulment of the Law of 21 December 2007, which transposed
Directive 2004/113 into Belgian national law. The Law of 21 December 2007 made use of the
derogation provided by Article 5(2) Directive 2004/113. The claimants, a consumer
association and two Belgian nationals Mr van Vugt and Mr Basselier, argued they were
discriminated notwithstanding existing anti-discrimination EU legislation, as insurance
companies charged higher premiums for their life insurance than for women of the same age
and health.18 Therefore, the applicant pleaded that the Law of 21 December 2007 Belgian was
contrary to the principle of equality between men and women as established in Directive
2004/113 Articles 20, 21 and 23 of the Charter of Fundamental Rights and the Belgian
Constitution19.
The Constitutional Court recognized that the applicant’s claim was in fact relating to the
interpretation of the principle of equality of men and women contained in Directive 2004/113
and regarded it necessary to decide on the validity of Article 5(2) before ruling on the case
hand.20 By virtue of Article 267(3) TFEU, the Belgian Constitutional Court referred the
following two questions for preliminary ruling by the ECJ:21
(1) Is Article 5(2) of Directive 2004/113 compatible with Article 6(2) TFEU and, more
specifically, with the principle of equality and non-discrimination guaranteed by that
provision?
(2) If the answer to the first question is negative, Article 5(2) of the Directive also
incompatible with Article 6(2) TFEU if its application is restricted to life assurance contracts
4. Legal Reasoning and Findings of the Court of Justice
The more general question raised in Test-Achats is whether and to what extent secondary
legislation can be submitted for a compliance test with the Charter of Fundamental Rights. 22
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From the outset of its argumentation, the Court of Justice stressed that the preamble of Recital
(1) Directive 2004/113 refers to Article 6(2) TEU stating that the Union is to respect
fundamental rights as they resulted from concepts found within national systems, which
function as general principles of the Union. However, the Court proceeded to add that as of
2009 the Charter, which codified fundamental rights, is a legally binding document having the
same status as Treaties. As established in Section II, the change in legal status of the Charter
post-Lisbon is of particular importance for the interpretation of Treaty provisions and
secondary legislation since treaty provisions will themselves be construed in light of the
Charter.23
It is important to mention at this juncture that Test-Achats was only the second case in the
CJEU relied on the Charter to strike down EU legislation.24 The Court in Luxembourg
referred to the Charter to declare an EU act incompatible with fundamental rights for the first
time in the case C 92/09 Volker and Schecke.25 By extending its reasoning from that
precedent, the Court argued that since Recital (4) of the preamble to Directive 2004/113
explicitly refers to Articles 21 and 23 of the Charter, the validity of Article 5(2) of the said
directive must be determined through a compliance test with those provisions.26
Then, the Court took into consideration the Treaty provisions, which stipulate equal treatment
as a social objective of the European Union, namely Article 3(3) TEU, 8, 19(1) and 157(1)
TFEU.27 In this connection, paragraph 20 of the judgement states that “in the progressive
achievement of that equality it is the EU legislature which […] will determine when it will
take action having regard to the development of economic and social conditions within the
European Union”.28 In essence, the court recognizes that there a widespread practice in
Member States to use actuarial factors related to sex for the calculation of premiums and
benefits in insurance and other related financial services and reckons that the EU legislator is
to provide for a reasonable transitional period. This was in fact the purpose of Article 5(2)
Directive 2004/113 as it set the deadline for the implementation of unisex premiums and
benefits before 21 December 2007 in the Member States.29 However, by way of derogation to
the principle of equal treatment established in Article 5(1), the second sub-paragraph of that
article permits Member States to introduce proportionate difference in individuals premiums
and benefits where the use of sex is determining factor in the assessment of risk based on
relevant and accurate actuarial and statistical data.30 Remarkably, the Court noted that the
derogation did not specify an expiry date until when the derogation can be relied upon 31. As
noted in paragraph 26 of the judgement “given that Directive 2004/113 is silent as to the
length of time during which those differences may continue to apply, Member States which
have made use of the option are permitted to allow insurers to apply unequal treatment
without any temporal limitation”.32
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The Council upheld the validity of Article 5(2) and raised its doubts as to whether there was
unequal treatment between men and women.33 It argued that on the basis of sex actuarial
statistics in the context of private insurances it is doubtful whether men and women are in
comparable situations.34 The ECJ rebutted the Council’s argument and reiterated the principle
of equal treatment, which states that “comparable situations must not be treated differently
and different situations must not be treated in the same way unless such treatment is
objectively justified”.35 The ECJ stated in paragraph 29 that “comparability of situations must
be assessed in the light of the subject matter and purpose of the EU measures which makes the
distinction in question”.36 In the present situation, the comparability of stations for men and
women had to be assessed with regards to the aims pursued by the Directive 2004/113.
Namely, the primary purpose of the directive is contained in Article 5(1) as it established the
principle of unisex rules for the calculation of premiums and benefits. This is further
supported by Recital 18 of the directive, which stipulates that “in order to ensure equal
treatment between men and women the use of sex as an actuarial factor should not result in
differences in individuals premiums and benefits”.37 Following the principle of comparability,
the ECJ concluded that for the purposes of furthering the aims of the directive the situation for
men and women concerning insurance premiums and benefits must be deemed to be
comparable. Thus, the Court concluded that allowing the application of Article 5(2) Directive
2004/113 indefinitely works against the attainment of equality between men and women and
therefore infringes the fundamental rights protected by the Charter.38
5. Principle of Institutional Balance
The institutional function of the CJEU is to interpret the Treaties and clarify or review
secondary legislation. A crucial part of this role is to ensure that the institutional balance is
maintained in light of the Meroni judgment 39. In the words of Alexander Fritzsche the
separation of powers is infringed ”whenever the ultimately deciding body differs from the
institution declared responsible by the Treaties, which would be the case if the courts usurped
discretionary powers reserved to other institutions by exceeding their review powers”. 40 In
order to establish whether the principle of institutional balance was infringed the criteria for
judicial legitimacy will be first considered in abstracto and subsequently applied in casu.
6. Judicial Legitimacy: In Abstracto
Conservatives and euro-sceptics met the judgement of Test-Achats with controversy and
wariness as they felt the Court had overstepped its competences and tilted the fragile
institutional balance in its own favour. Indeed Sajjad Karim, a British MEP stated "Once
33

K. Lenaerts,’How the ECJ Thinks: A Study on Judicial Legitimacy’, 36 Fordham International Law Journal
(2013), p. 1317.
34
Case C-236/09 Association Belge des Consommateurs Test-Achats ASBL and Others v Conseil des Ministres,
para 27.
35
G. de Baere & E. Goessens, 18 Columbia Journal of European Law (2012), p. 343.
36
Case C-236/09 Association Belge des Consommateurs Test-Achats ASBL and Others v Conseil des Ministres,
para 29.
37
Directive 2004/113 Recital 18.
38
Case C-236/09 Association Belge des Consommateurs Test-Achats ASBL and Others v Conseil des Ministres,
para 34.
39
P. Syrpis, The Judiciary, the Legislature and the EU Internal Market (1st Edition Cambridge University Press,
Cambridge 2012), p. 14.
40
Ibid p. 14.

227

again we have seen how an activist European Court can over-interpret the treaty”.41 This is
why the ECJ is often accused of “judicial activism”.42 This expression means that the court
has slipped from law into politics and rules on a case not to fill a gap but rather to substitute
the views of the legislator by its own.43 The most fundamental role of the ECJ is to fill
legislative inertia by providing a concrete answer to legal questions to which European law
does not give an appropriate response. If the court was indeed able to fulfil this role and
forward the union’s political goals by virtue of legal analysis it would only prove the court’s
flexibility in adapting to new external requirements, though as exemplified by the case TestAchats, this attitude is often subject to virulent criticisms of legitimacy. The question of
“judicial activism” and the proper limits of judicial review in light of the principle of
institutional balance is in its purest form an analysis of judicial legitimacy.
6.1. External Legitimacy
Koen Lanaerts dexterously elucidates that judicial legitimacy has two different, but
nonetheless complementary dimensions.44 The first dimension, what he calls “external
legitimacy”, refers to a normative inquiry into what a court should do or refrain from doing.
External legitimacy looks into the authority of courts to displace value choices made by the
politically accountable legislative body. In other words, for the preservation of external
legitimacy courts should refrain from drawing on the line between politics and law, as that
may be seen as an abuse of the principle of Trias Politica as professed by Montesquieu, which
aims to prevent the judiciary from encroaching on prerogatives left exclusively to the
legislator.45 The ultimate purpose of external legitimacy is to preserve democratic
accountability through a system of “checks and balances”.46

6.2. Internal Legitimacy
More interestingly, the second dimension concerns “internal legitimacy” or “capacity” which
refers to the quality of the judicial process47. In a system such as the EU, this entails that the
ECJ should act only in those instances in which it has been delegated competences by virtue
of the Treaties48. For instance, the court will lose internal legitimacy if it improperly
appropriates functions left to national courts. Additionally, internal legitimacy refers to the
rationales and arguments provided by a court in reaching a certain conclusion. The more the
more the law is based on predictable and impartial criteria known in advance (rather than
unpredictable and arbitrary rules) the better the court’s legitimacy. External and internal
legitimacy are heavily intertwined and complement each other. A court must both limit itself
41
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to interpret and clarify the law without encroaching on political functions and carry out its
function in light of the institutional capacities conferred on to it.

7. Judicial Legitimacy: In Casu
7.1. External Legitimacy
As Laurence Gormley points out in his contribution, ”a judgement which for one person is an
example of judicial activism is for another merely the logical result of what has been agreed”
and there certainly are widely divergent views on the property or otherwise of the Court’s
approach in a number of areas”.49 This is to say that the application the principle of judicial
legitimacy in casu is to a certain extent subjective particularly with regards to external
legitimacy as it concerns a value judgment whether the Court is clarifying law or rather
creating legislation. In analysing the ECJ’s external judicial legitimacy in its approach in
Test-Achats, it is crucial to emphasize that contrary to primary law, which must be interpreted
as a living constitution taking into account societal changes, the ECJ is bound by the
institutional framework established by the legislator and must interpret secondary law
statically.50 Hence, the ECJ is to refrain from rewriting secondary law or anticipate the policy
choices made by the legislator. On a close reading of the legal reasoning of the Court
(provided in section 4) it is clear that the Court limited itself to the application of the principle
of equal treatment between men and women enshrined in both the Treaties, the Charter and
Directive 2004/113. In the author’s submission the Court did not encroach upon a political
choice at all. It is evident from the Court’s reasoning that the principle of equal treatment is
not only a fundamental right protected by the Charter but also a deep-seated policy objective
established by the legislator in numerous different provisions. Therefore, the ECJ constrained
itself to apply a heavily entrenched policy choice so as to enhance the objectives pursed by
the EU rather than rewriting the law or creating new law. Therefore there is no infringement
of the principle of separation of powers.
7.2.Internal Legitimacy
The court held in International Chemical Corporation that the main purpose of Article 267
TFEU is to ensure the uniform and consistent application of EU law both when the court is
asked to interpret the law or rule on its validity.51 As mentioned previously in Section 4,
Recital (4) explicitly mentions Articles 21 and 23 of the Charter in order to justify that the
challenged provision of Decision 2004/113 must be sent to a capability test with those
provisions. This justification seems in fact redundant as the Court already has a precedent
case, namely Volker and Schecke, in which the court recognized the fact that the Charter has
the status of primary law pursuant to Article 6(1) TEU.52 Therefore, it appears to be settled
case law that EU legislation must respect fundamental human rights. It is also accepted case
law that Article 267 TFEU extends the Court’s jurisdiction regarding preliminary rulings on
the validity of European legislation to all grounds capable of invalidating a provision.53
Therefore the Charter can be used as grounds for invalidity.54
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Additionally, it is worth mentioning that the inclusion of Article 5(2), which was not part of
the original proposal, was the result of lobbying by the insurance sector.55 Referring to
Recitals (18) and (19) of the preamble of Directive 2004/113 the Court held that the directive
itself points out that its ultimate purpose is the application of the principle of equality and the
creation of unisex benefits and premiums.56 As elaborated in Section 4, the court’s
justification why Article 5(2) is incompatible with the aims of the directive is persuasive and
legally sound. One could argue that by making Article 5(2) Directive 2004/113 void, the
Court made the directive more coherent with respect to its purpose and restored the spirit of
the original Commission proposal. In the author’s submission, the ECJ’s judgment was a
sensible and practical ruling in the given circumstances.57 From an anti-literalist perspective
one would argue that the ECJ did not breach the principle of legal certainty, quite to the
contrary, it may have even increased the legal certainty by attempting to strengthen its own
competences.58
8. The Court’s Approach to Fundamental Rights vis à vis the EU Legislator and the ECtHR
The above analysis testifies that in the context of the case Test-Achats a strong case is made
for the use of fundamental rights in voiding secondary legislation since the directive itself
points to the Charter as the legitimate yardstick for legality. However, one must also consider
the more general repercussions of this remarkable shift in the Court’s approach to
fundamental rights.
8.1. The ECJ vis à vis the EU Legislator
It is undeniable that by virtue of the Charter and the constitutional nature of the rights
protected therein, the Court enhanced its scope and reach. The ECJ seems to take advantage
of its newly enhanced constitutional authority and the fresh policy mandate of the EU in this
field, in order to assert its authority as a fundamental rights policy maker. 59 The consequences
of this approach are twofold. On the one hand, the Court’s review of compliance of legislation
with fundamental rights is a strong hint to the political institutions that they are not pursuing
the objectives set out in the legal basis to enhance protection of fundamental rights. 60 At the
same time, by merging primary legislation with autonomous concepts such as the fundamental
rights enshrined in the Charter, the Court circumscribed the possibility of EU political
institutions to define the format and scope of fundamental rights though legislation. 61 In this
respect, the institutional balance is tilted and the position of the Court is particularly
vulnerable to legitimate criticism of “judicial activism”. While the review of legislation in
light of fundamental rights may be desirable and even in unison with the principle of
institutional balance in the particular circumstances of a case (i.e. Test-Achats), it is of crucial
importance that it is the EU legislator, and not the Court itself, that defines the scope and
limits of judicial review regarding conformity of legislation with the Charter in order to
preserve institutional balance and consolidate institutional legitimacy.
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8.2.Relationship of the ECJ vis-à-vis the ECHR
Since the Charter obtained the status of primary legislation, the ECJ has shown a tendency
towards overlooking the ECtHR’s interpretations while at the same time broadening and
deepening its own fundamental rights jurisdiction.62 Laurent Scheeck argues that a more
active role of the ECJ in using the Charter could be of positive influence to the ECtHR as it
could rely on this jurisprudence to consolidate its own authority.63 However, this also creates
a risk of the European system to drift apart and create the risk of more and more differences in
interpretation.64 Though the multiplication of instruments for fundamental rights protection is
a positive trend Scheeck rightfully warns, that if the Court in Strasbourg was to find
inspiration in the Charter to strengthen its own jurisprudence it will dramatically reduce its
power to protect individuals from a yet stronger EU.65
9. Conclusion
The development of fundamental rights in EU law was a gradual process still in progress
today. Landmark decisions such as Case 29/69 Staunder v City of Ulm and case C 92/09
Volker and Schecke contributed significantly to the manifestation of fundamental rights as
primary EU law. However, in the case Test-Achats, the Court’s judicial legitimacy to declare
EU acts void on the basis of fundamental rights was questioned by critics who felt that the
Court crossed the proper limits of judicial review in light of the principle of institutional
balance and raised concerns of “judicial activism”. First, the Court’s approach and legal
reasoning in the case Test-Achats was put through Lanaert’s test for judicial legitimacy,
providing criteria which help to establish whether the judiciary stayed within the confines
imposed by the institutional framework. The analysis showed that the Court had not only
restored coherence to the law, as opposed to creating its own law, but also reinforced its
internal and external judicial legitimacy. Additionally, this contribution considered the more
general repercussions of this remarkable shift in the Court’s approach to fundamental rights in
in relation to the EU legislator and the ECtHR. Ultimately, the conclusion to be drawn is that
although the review of legislation in light of fundamental rights may be desirable and even in
unison with the principle of institutional balance (as demonstrated in Test-Achats), it is of
crucial importance that it is the EU legislator and not the Court itself that defines the scope
and limits of judicial review for conformity of legislation with the Charter in order to preserve
institutional balance and consolidate institutional legitimacy.
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THE EU ASYLUM SYSTEM: JUDICIAL ACTIVISM VERSUS POLITICAL
PASSIVISM
Albert J. Drescher
1. Introduction
The EU asylum system is represented by the Common European Asylum System (CEAS),
launched in 1999.1 In Joined Cases C-411/10 and C-493/10, concerning the EU asylum rules,
the CJEU held that a member state cannot send an asylum seeker back to another member
state if in the latter states asylum seekers’ fundamental rights are structurally disrespected.
These two cases concerned Afghan, Iranian and Algerian nationals who refused to be send
back from Ireland and the United Kingdom to Greece, the country through which they entered
the EU, fearing the infringement of their fundamental rights. The criteria to establish the
responsible member state for the examination of the asylum application are laid down in the
Dublin II Regulation, part of the CEAS. In these two cases the CJEU was asked if, and if so
under which circumstances, member states must examine asylum applications themselves,
even when according to the Dublin II Regulation another Member State is primarily
responsible for the examinations. The CJEU held that in theory it is assumed that member
states observe the fundamental rights of asylum seekers when applying the Dublin II
Regulation. This means member states can rely on that fact vis a vis other member states,
have mutual confidence. But the CJEU stated also that in practice this presumption is
rebuttable, member states cannot simply rely on the presumption when faced with substantial
grounds for the violation of fundamental rights in other member states. But it remained
unclear how far the scopes of the duty to assume responsibility and the protection of asylum
seekers under the Charter and the ECHR reach.2 Was the court right or can it perhaps be
accused of undesirable judicial activism?
To that end, firstly, the legal background of Joined Cases C-411/10 and C-493/10 will be
assessed by describing the EU asylum system, namely the CEAS. Secondly, the judgment by
the CJEU including the differentiation between the theoretical and practical aspects of the EU
asylum system will be discussed. Thirdly, it will be examined what questions remained in
relation to the scopes of the duty to assume responsibility and the protection of asylum
seekers under the Charter and the ECHR. Fourthly, the revised Dublin II Regulation will be
discussed. Finally, this will lead to a conclusion in a fifth part.
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2. Legal Background
Persons fleeing persecution or serious harm in their own country are granted international
protection by asylum. Asylum as a fundamental right was first recognized in the 1951 Geneva
Convention on the protection of refugees. Particularly within the EU, member states need to
have a joint approach to guarantee high standards of protection for refugees since they share
the same fundamental values. This means procedures must be immune to abuse as fair as
possible. This resulted in the will to establish a Common European Asylum System. Asylum
applications within the EU counted 335,895 in 2012. All EU member states are requested to
treat asylum seekers with dignity. It is important that there is fair treatment and that uniform
standards of examination within the member states are established. This means that the
Common European Asylum System (CEAS), which was launched 1999, represents now the
fundament of the EU asylum rules. There has been an attempt to harmonize minimum
standards which resulted in legislation between 1999 and 2005. Among others, the European
Refugee Fund represented a tool to improve economical solidarity between the states.
Moreover, the Temporary Protection Directive represents a common EU response for a mass
entrance of persons who are not able to live in their home country anymore.3
But it became necessary to asses in which direction the CEAS should develop. This resulted
in a Green Paper of 2007 which was the ground for important consultations. In 2008, the
consolations represented the starting point for the European Commission’s Policy Plan on
Asylum. Here, three pillars are important for the development of the CEAS: Firstly, assure
more harmonization to standards of protection through common legal regulations. Secondly,
implement a strong practical cooperation. Thirdly, augment the feeling of responsibility and
solidarity between member states, also in respect of non-EU countries.4
With the Lisbon Treaty, the common EU policy on asylum and subsidiary protection is now
represented by Article 78 of the Treaty on the Functioning of the European Union (TFEU).
Article 18 of the EU Charter of Fundamental Rights (CFR) guarantees the right to asylum.
Both the Geneva Convention and the 1967 Protocol have to be in accordance with these
articles in respect of the right to asylum. The Common European Asylum System (CEAS) is
formed by the Procedure (2005/85/EC), Reception (2003/9/EC) and Qualification
(2004/83/EC) Directives together with the ‘Eurodac’ (Council Regulation (EC) No.
2725/2000) and Dublin II Regulations. The Dublin II Regulation has the function to establish
the member state responsible for the examination of the asylum application. There is a
hierarchy within the criteria which takes into account family considerations, if there was a
recent possession of visa or residence permit in a Member State, and whether the applicant
has entered the EU irregularly, or regularly.5
3
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3.1 Facts and Legal Issues
Case N.S. v Secretary of State for the Home Department (C-411/10): In 2009 the Afghan
national N.S. applied for asylum in the United Kingdom at his arrival. Previously N.S. had
been arrested by the Greek authorities on 24 of September 2008 when he accessed to EU
territory through Greece. But according to N.S. he did not make an asylum application in
Greece. A request to Greece on the basis of Dublin II Regulation to take responsibility of the
asylum application was submitted by the Secretary of State for the Home Department
(Secretary of State). The case of M.E. and others v Refugee Applications Commissioner,
Minister for Justice, Equality and Law Reform (C-493/10) was utilized for the proceedings.
N.S. claimed that a transfer to Greece would include a risk that his fundamental rights under
EU law, the ECHR and/or the Geneva Convention would be breached. Therefore the
Secretary of State was asked to take responsibility for examining his asylum claim under
Article 3(2) of the Dublin II Regulation.6
M.E. and others v Refugee Applications Commissioner and Minister for Justice, Equality and
Law Reform (C-493/10): Five nationals of Afghan, Iranian and Algerian nationality were
involved. None of the five individuals had requested asylum in Greece even if they too had
entered the EU through this member state, as was given by the Eurodac-system. A transfer to
Greece was not accepted by the five persons. The five applicants claimed that Ireland must
exercise its power under Article 3(2) of Dublin II Regulation because the procedures and
conditions for asylum seekers in Greece are not sufficient. 7
When an asylum application is made by a third-country national in a member state, each
member state can determine the member state which is responsible for the examination of the
asylum application. The criteria of the Dublin II Regulation serve as a framework for the
determination. Specifically, each Member State can examine an application for asylum by a
third-country national according to Article 3(2) of the Regulation. This is also possible when
the criteria in the Dublin II Regulation do not qualify the member state as responsible. But
should another member state be principally responsible for the examination of the asylum
application according to the Dublin II Regulation, it is not clear if a member state, and if so
under which circumstances, can be required to assume responsibility for the examination
under EU law.8
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3.2 The Judgment: Theoretical Aspects of the EU Asylum System
As a general principle the CEAS is based upon mutual trust and confidence but also the
‘principle of solidarity and fair sharing of responsibility between the Member States.’ There is
the assumption that member states can have confidence in each other that fundamental rights
are respected. Member States are responsible for implementing the provisions of the EU
asylum system to suitable standards and a failure to do so may bring them into conflict with
their international legal obligations. As noted, the Dublin II regulation sets the criteria to
establish which EU member state is responsible for the examination and determination of an
application for asylum by a third-country national. A decision by an EU Member State by
Article 3(2) of the Regulation falls within the scope of EU law. This is done for the
fulfillment of Article 6 of the Treaty on European Union (TEU) and Article 51 of the Charter.
According to article 3(2) of the Regulation, the responsible state is ascertained by the criteria,
such as family, age and residence, in Chapter III. As a general rule, the responsible member
state is the one which first received the application for asylum. In case this member state is of
the opinion that another state is responsible, it can demand the transfer of the asylum seeker to
that member state under Articles 17 and 18(7) of the Regulation. Article 3(2) of the
Regulation prescribes that each Member State can examine an application for asylum made by
a third-country national, even if such examination is not its responsibility under the criteria
laid down in this Regulation. The CJEU concluded that ‘it would not be compatible with the
aims of Regulation No 343/2003 were the slightest infringement of Directives 2003/9,
2004/83 or 2005/85 would be sufficient to prevent the transfer of an asylum seeker’.9
3.3 The Judgment: Practical Aspects of the EU Asylum System
The effectiveness of the EU asylum system is of fundamental importance. But at the same
time also the interests and rights of individuals need to be protected. The court applied a test
which aimed at defining who (and also how) is responsible to bear the burden of proof should
an applicant claim the infringement of fundamental human rights. It is the asylum seeker, the
applicant, who has to bear the burden of proof in this respect. As a result the asylum seeker is
in a weaker position vis a vis the state. This means the applicant has to provide the necessary
evidence and should this happen, a justification by the infringing member state must be given.
If there are ‘substantial grounds for believing that there are systemic flaws in the asylum
procedure and reception conditions for asylum applicants…resulting in inhuman or degrading
treatment, within the meaning of Article 4 of the Charter…the transfer would be incompatible
with that provision’.10 The Dublin II system is not in favor of the Border States who are faced
with a disproportionate amount of asylum applications. This results in operational problems
for these states. Almost 90% of the immigrants have entered the EU through Greece in 2010.
9
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As a result the danger of a violation of the fundamental rights of asylum seekers becomes
higher in this type of states. The transfer to the member state responsible is not allowed in
these cases. 11
To determine then in which way someone is responsible to bear the burden of proof, four
criteria’s must be given to stop the transfer of an asylum seeker to another member state: (1)
There is clear evidence of (2) systemic deficiencies which (3) result in substantial grounds for
believing that (4) there is a real risk of violation of Article 4.12 Accordingly, to understand
what clear evidence represents, the CJEU named NGO reports, a report of the European
Commission and also the ECtHR judgment in M.S.S. v Belgium and Greece (No. 30696/09),
even if being only optional and not necessary.13 Accordingly, it is not necessary for an
applicant to first go to the ECtHR and only then to the CJEU. Nevertheless it is still not clear
what amount of evidence is sufficient for an infringement to be present.
When are ‘systemic deficiencies in the asylum procedure and reception conditions for asylum
applicants’ present? And when does deficiencies in the asylum procedure and in the reception
conditions of asylum seekers in the receiving Member State lead to the assumption that a
Member State cannot be unaware that these deficiencies lead to substantial grounds,
according to Article 4 of the Charter, for believing that the asylum seeker would face a real
risk of being ill-treated? Jurisprudence on inhuman and degrading treatment by the European
Court of Human Rights and existing human rights law can be used to verify weather
substantial grounds for believing that real risks of violation of Article 4 of the Charter are
present.14
As a result, it cannot always be assumed that asylum seekers will be treated in accordance
with fundamental rights in other member states.15 The transferring member state has to
examine the application if another member state cannot be held responsible for the
examination of the asylum application in case the transfer of an asylum seeker is not possible.
11
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If this still does not lead to the identification of the responsibility of another member state,
according to Article 3(2) of the Dublin II Regulation the transferring Member State is bound
to examine the application.16 Moreover, the CJEU held that the Charter ‘reaffirms the rights,
freedoms and principles recognized in the Union and makes those rights more visible, but
does not create new rights or principles’.17
Finally, the UK-Poland Protocol on the EU Charter of Fundamental Rights is also mentioned
by the court in its judgment. Here the question was whether an opt-out from the Charter is
available for member states. It was held that there is no opt-out from the Charter, supported
by the Advocate General. The aim of the Protocol is to clarify the application of the EU
Charter and does not mention an opt-out possibility, as held by the court. Regarding the social
and economic rights contained in the Charter the CJEU did not give a definite response since
in fact here the Protocol concedes rights which can be claimed. Of course this decision was
not well seen in the UK where it is claimed that the interference of the EU on national policymaking is too strong. According to the UK the Protocol was a political maneuver which is not
an opt-out but a reduction of Euroscepticism within the UK.18
4. The Scope of Protection of Fundamental Human Rights within the EU Asylum System
In Joined Cases C-411/10 and C-493/10 the CJEU named the case M.S.S. v Belgium and
Greece (No. 30696/09) in connection with the transfer of asylum seekers through the Dublin
II Regulation. In M.S.S. v Belgium and Greece (No. 30696/09) the European Court of Human
Rights reached a similar decision. Belgium transferred an Afghan asylum seeker back to
Greece through the provisions of Dublin II. According to the ECtHR Belgium and Greece had
violated article 3 of the ECHR. Greece violated also article 13 of the ECHR. Also Advocate
General Trstenjak referred to this case but her opinion and the judgment of the CJEU differ.
Whereas the court remains silent, according to the Advocate General when one or more of the
fundamental rights of the Charter are violated, not only Article 4 of the Charter, a duty to
assume responsibility should be given under Article 3(2) of the Regulation. As a result is was
not determined if the duty to assume responsibility is only applicable when fundamental rights
in Article 4 of the Charter are violated or if the duty extends also to fundamental rights
included in other Articles of the Charter. This means to avoid transfer a claim based on a
lesser right than inhuman and degrading treatment is more likely not to be admitted. It has to
be noted that the CJEU does not utilize the reasoning of the ECtHR even if it makes reference
to the case. The Advocate General on the other side gave more weight to the judgment. The
relationship between the two courts remains therefore ambiguous.19
16
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Moreover, the protection of asylum seekers under the Charter vis a vis the ECHR was not
discussed. This means that when Articles 18 (right to asylum), 1 (human dignity), and 47
(right to an effective remedy) of the Charter are violated in remains unclear whether those
Articles provide a wider scope of protection than Article 3 ECHR (prohibition of illtreatment) on the basis of the Dublin II Regulation. It can be said therefore that member states
have the responsibility to implement the provisions of the EU asylum system to suitable
standards. Otherwise the fulfillment of international legal obligations may be at risk.
Nevertheless, due to the complexity of European human rights law there will probably be no
changes for the moment. Simplification through gradual convergence of the fragmented law is
possible. It is necessary though that effective cooperation exists. Even if not desirable at the
moment it would be useful for the effectiveness of European human rights law to unify the
European legal orders, for example the EU and Council of Europe, or to not follow the idea
of a European human rights law. The main point is that Member States cannot solely follow
the provisions of the EU asylum system as an excuse for actions which put at risk or violate
the fundamental rights asylum seekers. By reference to the case M.S.S. v Belgium and Greece
(No. 30696/09), the CJEU freed herself to explain weather Article 18 of the Charter can be
regarded as a free-standing right to asylum which provides the grounds for transfer if
breached. As stated, in this case transfer to Greece would breach Article 3 ECHR (equivalent
to Article 4 of the Charter). 20

5. Revision of the Dublin II Regulation
Since there is obviously the need to act in a more efficient manner where it is evident that the
pressure on member states' reception capacities is too high, the Dublin II Regulation has been
revised. It will enter into force on the 1st of January 2014. Specific procedures for the
protection of asylum applicants and the amelioration of the system’s efficiency are the aims of
the Revised Dublin II Regulation. It will contain a crisis management mechanism to eliminate
causes of bad functioning of national asylum systems or pressures by identifying their root
faster. The protection of applicants will be granted through provisions requiring a personal
interview, guarantees for minors to achieve the child’s best interest and a broader range of
options to facilitate the reunification of them with relatives. Moreover, the execution of the
transfer can be suspended when an appeals is made until the judgment in its regard. This
includes also the right for a person to remain on the territory where the appeal was lodged.
When requested, each member state has the obligation to provide legal assistance free of
charge. When there is risk of absconding, a single ground for detention is sufficient but the
duration of detention must be within a strict time limit. Asylum seekers which are classified
as irregular migrants were previously returned by means of the Return Directive. These
individuals have now a higher level of protection because they fall within the Dublin
procedure. Also the obligation to provide the right to appeal against a transfer decision is
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given. There is a time limit of the Dublin procedure. Not more than 11 months can be utilized
to take charge of a person and not more than 9 months to return the person. 21
Also other Directives and Regulations have been revised to assure stronger common high
standards and co-operation in respect of equal treatment of asylum seekers. Firstly, the revised
Asylum Procedures Directive assures a fairer, quicker and better quality of asylum decisions.
Greater protection of unaccompanied minors and victims of torture is provided together with
the necessary support for asylum seekers to set a claim. Secondly, to prevent, detect or
investigate serious crimes (murder, terrorism) the revised Eurodac Regulation will grant law
enforcement agencies, within strict limits, access to the EU database of the fingerprints of
asylum seekers. Fourthly, humane conditions (housing) for asylum seekers and the respect of
fundamental rights are assured by revised Reception Conditions Directive. Detention is here
only a measure of last resort. Fifthly, the revised Qualification Directive sets specifically how
the grant of international protection functions and also the rights and integration measures in
this respect.22
6. Conclusion
The EU asylum system, in the form of the CEAS, aims at assuring more harmonization to
standards of protection through common legal regulations of member states; strong practical
cooperation; augmentation of feeling of responsibility and solidarity between member states,
also in respect of non-EU countries. The Dublin II Regulation, which identifies the
responsible member state when an asylum application is lodged, is one of the mechanisms to
achieve these goals. However this regulation did not fully clarify the question of when a
member state assumes the responsibility of the asylum application even if according to the
criteria in the Dublin II Regulation another member state is responsible. In Joined Cases C411/10 and C-493/10 the CJEU concluded that asylum seekers cannot be transferred to
another member state by solely relying on the Dublin II Regulation when there are substantial
grounds for believing that their fundamental rights might be infringed. No lesser fundamental
rights than the right not to be subjected to inhuman and degrading treatment in Art. 4 of the
Charter were mentioned by the Court. The judgment is an important starting point for the
revision of the Dublin II Regulation. It was seen that to evade transfer, asylum seekers have to
go through a complex and complicated procedure. Moreover, there are substantial inequalities
between the numbers of asylum applications in member states. Border States, such as Greece,
but also Italy, have to handle a high proportion of asylum applications and have also therefore
serious problems to fulfill their obligations in respect of human rights of asylum seekers.
These member states constitute a good access to the EU for many asylum seekers. Of course it
would not be in the interest of the EU asylum system where the slightest infringement of
fundamental rights would impeach a transfer. On the other side, where there are evidently
more serious infringements of these fundamental rights, such as the right not to be subjected
to inhuman and degrading treatment, a transfer cannot be accepted. Therefore it becomes clear
that the judgment of the CJEU tried to ensure both the protection of asylum seekers’
21
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fundamental rights and the maintenance of the integrity of the EU asylum system, finding a
balance. It seeks to compensate the political passivism within this area of EU law which
marks different flaws and is not always fair. As a result the CJEU was right and cannot be
accused of undesirable judicial activism.23
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THE EU ASYLUM SYSTEM – JUDICIAL ACTIVISM VERSUS POLITICAL
PASSIVISM
Miriam Stienhans
1. Introduction
Refugees cross the European borders every day in the hope of a better life in the ‘paradise’
called Europe. But what if the first receiving Member State of the European Union hosts
already thousands of refugees? Instead of a fair scrutiny of the merits of the asylum
application and in the absence of an effective remedy, the refugees are put in detention camps
under very poor conditions where they face actual human rights violations. The travel will be
continued to another country where better opportunities might be waiting.
However the possibility to freely choose a country of the European Union where to file an
application has changed since the Dublin II Regulation (No. 343/2003) was enacted which
entails that the Member State responsible is the state where the asylum seekers first lodged
their application.
Through Greece as one European country with external borders 90% of all asylum seekers
enter the European Union.1 Human Rights standards as prescribed in the Charter of
Fundamental Rights cannot be fully observed anymore.2 The Court of Appeal (England &
Wales) and the High Court of Ireland were faced with that problem when asylum seekers
appealed against the decision to be extradited to Greece on the ground that they would have to
suffer human rights violations in Greece. The courts made a request of preliminary ruling via
Article 267 TFEU to the Court of Justice of the European Union seeking for clarification. The
ECJ made its landmark decision by ruling that national courts are not allowed to transfer an
asylum seeker ‘to the ‘Member State responsible’ within the meaning of Regulation No
343/2003 where they cannot be unaware that systemic deficiencies in the asylum procedure
and in the reception conditions of asylum seekers in that Member State amount to substantial
grounds for believing that the asylum seeker would face a real risk of being subjected to
inhuman or degrading treatment within the meaning of that provision.’3
In the following paper I will elaborate the research question whether the CJEU’s judgment
was legitimate or whether it could be accused of undesirable judicial activism. And
furthermore in how far the Court was politically motivated in its judgment to respond to the
political failure to establish a fair, but also effective distribution of the burden, associated with
immigration.
An allegation of judicial activism is a severe accusation because the CJEU is the highest
judicial body which preserves the rule of law in which name it had developed general
principles forming part of EU law. Such an accusation has to be carefully scrutinized to find a
just answer.
To answer this question first I will give an overview of the legal context, facts and the
judgment of the Joined Cases N.S. and M.E.
Secondly I will elaborate more general judicial activism at the European Court of Justice and
its reasons. Furthermore I analyse the new position of the CJEU, namely that it can be seen as
a Court of fundamental rights.
1
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This will lead me to evaluate the judgment of the Joined Cases N.S. and M.E. In order to find
a just interpretation I will elaborate the consequences of the Protocol (No 30) on the
application of the Charter to Poland and the United Kingdom, the rule of law and the CJEU
and ECtHR’s relation.
In the end a conclusion with the most important aspects is given.
2. Joined cases of N.S. and M.E.
2.1 Legal Context
The background of the Joined Cases is the so-called ‘Dublin II’ Regulation (No 343/2003)
which provides a mechanism for establishing the Member State responsible for examining an
asylum application by third-country nationals. There are various factors outlined in Chapter
III such as family, age and residence which have to be taken into account for determining the
responsible country. If there are none of these indications the Member State with which the
application was first filed is held responsible according to Article 13. If a country believes
that another Member State is responsible it can request to transfer the asylum seeker to it
pursuant to Article 17 and 18(7) of that Regulation. The Regulation gives also the possibility
in Article 3(2) that a Member State may examine an application for asylum even if it is not
the responsible state under Chapter III. Dublin II is part of the Common European Asylum
System together with the Procedure (2005/85/EC), Reception (2003/9/EC) and Qualification
of asylum seekers (2004/83/EC) Directives and the “Eurodac” Regulation (Council
Regulation (EC) No 2725/2000).
In the Lisbon Treaty it was agreed in Article 78 TFEU to ‘develop a common policy on
asylum […] with a view to offering appropriate status to any third-country national [...]. This
policy must be in accordance with the Geneva Convention of 28 July 1951 and the Protocol of
31 January 1967 relating to the status of refugees, […].’ The asylum policy and its
implementation are to be governed by the principle of solidarity and fair sharing of
responsibility (Article 80 TFEU).
Thus the Common European Asylum System is based on the full and inclusive application of
the Geneva Convention which does not allow to send someone back to a place where the
person is at a risk to be persecuted.
The Charter of Fundamental Rights of the European Union was implemented in the Lisbon
Treaty in Article 6 TEU and has since then the same legal value as the Treaties. Article 18 of
the Charter guarantees the right to asylum and Article 4 prohibits in absolute terms inhuman
or degrading treatment.
The Protocol (No 30) on the application of the Charter to Poland and the UK is an “opt-out”
from certain Charter provisions. Article 1(1) of said Protocol provides that the Charter does
not extend the ability of the CJEU or any national court to find that national rules are
inconsistent with the Charter.
2.2 Facts
As to the facts of the British case (C-411/10) N.S., the appellant of Afghan nationality entered
the European Union in Greece where he was arrested in 2008. He was released after 30 days
with the order to leave Greece. He did not file an asylum application. According to the
appellant during his try to leave Greece he was expelled by the police to Turkey where he was
detained for two month under dreadful conditions. After escaping N.S. travelled to the United
Kingdom where he lodged an asylum application in January 2009. The British authorities
requested Greece to take charge of N.S pursuant to Art. 17 of Regulation 343/2003, but
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Greece failed to answer. Consequently N.S. was informed of the order by the Secretary of
State to be removed to Greece, who then appealed against the decision claiming that Greece
would violate his rights under the ECHR. The national court acknowledged that asylum
procedures in Greece have serious shortcomings
The Court of Appeal decided in July 2010 to refer questions in the light of the overloading of
the Greek asylum system to the Court of Justice for a preliminary ruling. It asked seven
separate questions which revolved around the concern whether a Member State is obliged to
exercise its discretion under Art. 3(2) of the Dublin II Regulation to examine the asylum
application if transfer to the responsible state would create a risk to the applicant to be
exposed to human rights violations, which are in violation of Article 4 of the Charter.
The Case C-493/10 concerns five unconnected appellants originating from Afghanistan, Iran
and Algeria. All five appellants entered Europe through Greece where none of them claimed
asylum. Instead they continued their travel to Ireland where they filed an application for
asylum. They resisted to be expelled to Greece on the grounds that the conditions for asylum
seekers in Greece are inadequate and that therefore Ireland is required to examine their
asylum claims.
In that context the High Court of Ireland asked the Court of Justice whether the Irish
authorities are bound to assume responsibility for examining the application themselves on
the ground of the verified serious human rights violations in Greece.
2.3 Judgement
In the course of the proceedings before the Court in these cases, thirteen Member States, the
Swiss Confederation, the United Nations High Commissioner for Refugees, Amnesty
International and the AIRE Centre have intervened. They submitted observations in which
they concurred that Greece has a disproportionate burden because in 2010 90% of illegal
immigrants entered Europe through Greece and that the Greek authorities are not able to cope
with the big flood of immigrants.4
The CJEU firstly points out that Member States using the discretionary power of Art. 3(2) of
said Regulation are considered to implement European Union law within the meaning of
Article 51(1) of the Charter, which states that its provisions apply only when Member States
are implementing EU law. Furthermore the Common European Asylum System is based on
the principle of mutual confidence so that it is assumed that Member States observe
fundamental rights which are set in the Charter, in the Geneva Convention and the ECHR.
The Court further admits that Greece has major operational problems to cope the flood of
immigrants coming every day. But it holds that ‘it would not be compatible with the aims of
Regulation No 343/2003 were the slightest infringement of Directives 2003/9, 2004/83 or
2005/85 to be sufficient to prevent the transfer of an asylum seeker to the Member State
primarily responsible.’5 ‘By contrast, if there are substantial grounds for believing that there
are systemic flaws in the asylum procedure and reception conditions for asylum applicants in
the Member State responsible, resulting in inhuman or degrading treatment, within the
meaning of Article 4 of the Charter, of asylum seekers transferred to the territory of that
Member State, the transfer would be incompatible with that provision.’6
The presumption that asylum seekers will be treated in a way that complies with fundamental
rights in all EU member states is not conclusive, but rebuttable.
4
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A reference is also made to the case law of the ECHR to the case of M.S.S v Belgium and
Greece in which it was held that the Belgium authorities infringed Article 3 ECHR by
expelling the applicant to Greece where is commonly known that asylum applications are not
seriously examined and the detention conditions are considered to be degrading treatment.7
The CJEU gives the final conclusion by stating: ‘It follows from the foregoing that in
situations such as that at issue in the cases in the main proceedings, to ensure compliance by
the European Union and its Member States with their obligations concerning the protection of
the fundamental rights of asylum seekers, the Member States, including the national courts,
may not transfer an asylum seeker to the ‘Member State responsible’ within the meaning of
Regulation No 343/2003 where they cannot be unaware that systemic deficiencies in the
asylum procedure and in the reception conditions of asylum seekers in that Member State
amount to substantial grounds for believing that the asylum seeker would face a real risk of
being subjected to inhuman or degrading treatment within the meaning of Article 4 of the
Charter.’ Thereby the Court imposes the obligation on the Member State to assess whether the
receiving country is in compliance with rights set out in the Charter.
Additionally the Court obliges the Member State, in which the asylum seeker is present, not to
worsen the situation where fundamental rights have been infringed by using a procedure
taking unreasonable length of time for establishing the responsible Member State with the
other criteria set out in the Regulation and ‘if necessary, the first mentioned Member State
must itself examine the application in accordance with the procedure laid down in Article 3(2)
of Regulation No 343/2003.’ It is also pointed out that national remedies must afford an
effective judicial protection to EU rights as enshrined in Article 47 of the Charter.
Finally the Court makes clear that Protocol (No 30) does not call into question the
applicability of the Charter to the United Kingdom.
The judgement reflects very well the opinion given before by the Advocat General Trstenjak.
3. Judicial Activism at the European Court of Justice
In the last decades the CJEU got more and more the role of a political actor.8 Obviously the
judges deny that by pointing out that the Court is a passive institution which cannot direct the
development of EU law.9
One major concern is that the CJEU does not always provide a good reasoning in its
judgments.10 Sometimes it is ‘uneven and unpredictable’ to observers in the academic
world.11 It does not always answer all of the questions referred even though they are of
general importance for EU law or it completely ignores arguments which were submitted by a
State or the Commission.12 Sometimes it remains in the shadow which were the exact
arguments, information and evidence which decided over the outcome.13 In the case C-411/10
the UK asked seven separate questions, not all of them were answered.
The criticism is more about the lack of reasoning leading to the judgment than about the
actual outcome in itself.14 The wish to reduce the duration of the proceedings decreases the
quality of reasoning and transparency which increases the criticism of the Court’s
7
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jurisprudence.15 The CJEU reacted to problems for which political actors sometimes have no
legislative competence or it answered to controversial legislative decisions.16
There are no doubts left that the Dublin II Regulation is highly controversial, but the legislator
has not changed anything yet.17 So it was just a matter of time until the CJEU would respond
to Greek’s failure to respond adequately to the flood of immigrants. The CJEU had already
many times raised its voice for the protection of fundamental rights. 18 Thereby it went beyond
the legal framework as shaped by the political actors.19
4. New position of the CJEU
In the academic world the CJEU is understood as a constitutional court in the setting of the
treaties and case law.20 And the EU got a constitutional position with the task to protect
fundamental rights which can for example be seen in Article 3(3) of the TEU describing the
EU’s fundamental values.21
Already in 1965 the CJEU was considered as a political actor and since then the Court and
judicial activism are highly debated in academic legal writing.22
Since the Charter of Fundamental Rights became a legally binding Bill of Rights the CJEU
can be considered as a Human Rights Court.23
In its judgments it is accused of expanding the scope of EU law too widely and allocate too
many competences to the EU which is considered to be judicial activism.24 An explanation for
the critics of the Court’s judicial review might be the shift of governance which causes
problems to accountability and legitimacy.25
Human rights are more designed by political actors in a legislative procedure. 26 This implies
that when the Court interprets fundamental rights, it appears to act politically which favours
accusations such as judicial activism.
But could we have expected the CJEU to rule differently in the joined cases of N.S. and M.E.?
5. Landmark Decision in the Case of N.S. and M.E.
The CJEU plays a central role in the interpretation of refugee and asylum law. 27 The
judgements have to be read in the light of its key function in the CEAS, namely protection.28
Consequently a judgment in that area involves a balancing test in which the interests at stake,
the given legislation and the fundamental rights as general principles of law are outweighed.29
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The preamble of the Dublin II Regulations prescribes that the Regulation ‘seeks to ensure full
observance of the right to asylum guaranteed by Article 18.’ Regulation 343/2003 is a clear
example by belonging certainly to the Union’s policy area but also being closely connected to
fundamental rights and its implementation.30 A moral approach to fundamental rights is
almost predetermined which makes the Court’s decision appear easily to be politically
motivated.31
The Grand Chamber adopted in the judgment a broad view of the countries’ responsibilities.32
By doing so it changed the Common European Asylum System (CEAS) significantly and
casts doubt on its viability.33 The CEAS was based on the same concepts as the internal
market such as ‘mutual trust’ and the ‘principle of mutual recognition, but these have now
been refuted in the CEAS.
But also the Dublin II Regulation invites for criticism for failing to adequately protect asylum
seekers’ fundamental rights.34 It was enacted with the assumption that all Member States
interpret the 1951 UN Geneva Convention uniformly and respect all fundamental rights
equally.35 Since the N.S. case this assumption has been clearly proven wrong.
Already in 2007 the CJEU has held that Greece failed to implement Directive 2003/9/EC on
the minimum standards for the reception of asylum seekers.36 The Commission proposed in
2008 to amend the Dublin II Regulation by allowing that Member States do not transfer
asylum seekers to countries where there is already a heavy burden on its reception capacities,
so that human rights standards cannot be observed anymore.37 The proposal has not been
adopted yet, which might let the CJEU to come to the judgment which implies that the Dublin
system is failing.
Furthermore many organizations such as UNHCR, European Committee for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment (CPT) or the Council of
Europe’s Human Rights Commissioner have called the attention towards Greece’s failure of
its asylum system and its extremely poor, dirty and overcrowded detention facilities.38
The repeal of the principle of mutual trust has far-reaching consequences also on other EU
law instruments. Other policy areas of justice and home affairs are based on that presumption,
most importantly the European Arrest Warrant.39 Therefore it is not surprising that two
references for a preliminary ruling are pending before the CJEU asking whether repeal of the
principle of mutual trust is transportable to the European arrest warrant.40
However one can also consider it as a relief for the Member States and the European
institutions because the CJEU could have invalidated the Regulation for non-compliance with
fundamental rights but instead it placed a duty on domestic authorities to check whether the
other States are in compliance with the fundamental rights for transferring an asylum seeker
to that country or not.41

30

Ibid p. 94.
Ibid p. 95.
32
De Baere, ‘N.S. v. Secretary of State for the Home Department’, 106 The American Journal of International
Law (2012), 617.
33
Ibid.
34
Lavrysen, 4 Goettingen Journal of International Law (2012), 220.
35
M. Dawson et al., Judicial Activism at the European Court of Justice, 250.
36
De Baere, 106 The American Journal of International Law (2012), 621.
37
COM (2008) 820 final.
38
See for example: CPT/ Inf (2011) 10.
39
Nanopoulos, ‘Trust Issues and the European Common Asylum System: Finding the Right Balance’, 72 The
Cambridge Law Journal (2013), 277.
40
De Baere, 106 The American Journal of International Law (2012), 622.
41
M. Dawson et al., Judicial Activism at the European Court of Justice, 96.
31

248

6. Application of the Charter and Protocol No 30
The judgment sheds further light on the application of the Charter and what the Protocol (No
30) on the application of the Charter to UK and Poland actually means. 42 It was made clear in
the case of N.S. and M.E. that when Member States exercising its power under Article 3(2) of
Regulation No. 343/2003 the so known ‘sovereign or discretionary clause’ implement EU law
and therefore are bound by the Charter and general principles of EU law.43 Generally the
Charter only applies when EU law is at stake.44
The UK asked in the preliminary reference whether UK’s opt-out does have any further
consequences. The Court answered that ‘Article 1(1) of Protocol (No 30) explains Article 51
of the Charter with regard to the scope thereof and does not intend to exempt the Republic of
Poland or the United Kingdom from the obligation to comply with the provisions of the
Charter or to prevent a court of one of those Member States from ensuring compliance with
those provisions.’ Thereby the Court follows the Advocate General Trstenjak who points out
that ‘Protocol (30) does not call into question the applicability of the Charter in the United
Kingdom or in Poland’. The Charter’s scope of application was interpreted widely and the
UK’s ‘opt-out’ narrowly so that the Charter was fully applicable. 45 Furthermore Article 6(3)
of the TEU make fundamental rights to general principles of law, which have general
applicability.46
Article 51 of the Charter moreover ‘confirms the court’s case-law relating to the extent to
which actions of the Member States must comply with the requirements flowing from the
fundamental rights guaranteed in the legal order of the EU.’47
There is high consensus between the Court, the Commission and Member States that the EU
Charter is very well applicable in both cases and that the opt-outs are not to be considered
generally.48 The protocol just has a declaratory and no practically effect, because even long
before the Charter was executed the ECJ extended its jurisdiction to review the compliance of
implementing acts of the Member States with the general principles of law.49 The House of
Commons Scrutiny Committee concluded by itself that the Protocol No 30 gives no guarantee
that the Charter will not have effect on UK law.50 National courts in the UK applied
provisions of the Charter even before it became legally binding.51 In a former case about the
scope of Protocol No 30 it was held that ‘According to settled case-law, the terms used to
establish exceptions to a general principle laid down by EU law are to be interpreted strictly.
Applying this canon of construction Article 1(1) of Protocol No 30 TEU says only that the
Charter cannot extend the ability of a court judicially to review national laws. But this power
in the CJEU is not conferred or extended by the Charter – it exists by virtue of the Court’s
42
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established jurisprudence noted above, and is already part of the acquis communautaire. If the
Member States are operating in the field of EU law then they are subject to EU law review.’52
7. Rule of Law
The rule of law plays a central role in the case of N.S. and M.E.
Morality is nowadays more linked to refugee protection in Europe which can be seen in the
legal terms.53 The court made Article 4 of the Charter as a basic criterion for the authoritative
interpretation of the Council Regulation 343/2003 comparable to the judgment of the CJEU in
the Kadi, case where it was held that measures in conflict with the Charter or general
principles of law cannot be applied.54
Since Article 4 of the Charter is to be interpreted as an absolute fundamental right from which
no derogation is permitted, the Court has to restrict all measure which might lead to an
infringement of that right. There is no room for balancing of interests as was acknowledged
by the ECtHR.55 The same position was taken by the European Commission by holding that
‘the prohibition of torture and inhuman or degrading treatment or punishment as enshrined in
Article 4 of the Charter is absolute’ and ‘any measures taken by public authorities that
interfere with a right protected in absolute terms amount to a violation of this fundamental
right.’56 And since the Charter has the same legal value as the Treaties, its position in
fundamental rights protection is strengthened.57 Furthermore fundamental rights belong to
general principles of EU law and consequently national legislature can be legitimately
restricted with implementing EU legislation.58
To consider the legality of the judgment, the rule of law plays a central role since it contains
important features such as legitimate expectation, foreseeability, clear defined laws etc.
Individuals can have a legitimate expectation when a case is decided in a certain way that a
new case with similar facts is decided in the same way. Consequently the ECtHR’s case law
and its relation to the CJEU have to be analysed.
8. The CJEU and the ECtHR
Already in 1989 the ECtHR established a precedent that is valid up to today that no one can
be extradited to a country where he would be exposed to inhuman or degrading treatment in
violation of Article 3 ECHR.59 This decision was reaffirmed in many judgements.60
The CJEU considers the European Convention on Human Rights as a ‘special source of
inspiration’.61 It is not bound by it but the ECHR serves more as a minimum standard of
protection which can be expanded by the CJEU.62
The case M.S.S. v Belgium concerns an Afghan asylum seeker who was about to be expelled
to Greece by the Belgium authorities.63 The Belgium authorities did not check whether
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Greece complies with ECHR human rights standards and was so in violation of the European
Convention of Human Rights. The facts of the cases M.S.S. v Belgium and N.S. and M.E. are
very similar and therefore it was foreseeable that the Court would decide in the same way in
order to ensure a harmonious interpretation of fundamental rights provisions in areas where
both European Courts have jurisdiction.64 Although the CJEU is not legally obliged to follow
the Strasbourg court’s case law as it is argued that Article 52(3) of the Charter does not make
a reference to the ECtHR’s case law and consequently the ECJ is not bound by it. 65 But the
ECJ itself has said that ‘the Court of Justice regularly […] refers […] to the case law of the
European Court of Human Rights’.66
9. Conclusion
The judgment in the Joined cases of N.S. and M.E. can be understood as a landmark decision
in the European Asylum Policy. The basis – the principle of mutual trust – has been
undermined. It will have major influence on the future’s allocation of asylum seekers in
Europe.
The CJEU gave a clear answer to the political failure in the Common European Asylum
System. The judgment might have been to a certain extent politically motivated but I believe
that the CJEU did not overstep its competence and accusations of judicial activism are not
justified.
The Charter of Fundamental Rights is the core of the European protection of human rights and
has binding force not just because it is part of the Lisbon treaty but also because it belongs to
the general principles of law. Ireland and the United Kingdom are equally bound by it and the
UK’s opt-out does not make a difference. It is settled case-law that EU law has to be
implemented in conformity with fundamental rights and consequently the CJEU decided
justifiably not to allow the transfer of asylum seekers to countries where they would face
human rights violations.
The ECtHR has decided a case with similar facts in the same way and it would contradict the
principle of legitimate expectation if the CJEU had ruled completely different, especially now
that the EU is about to accede the ECHR.
To sum up the Charter, the Regulation 343/2003, general principles of law and the EU’s case
law establish a legitimate base on which the CJEU can justify its decision in the case of N.S.
and M.E.
The Dublin II Regulation has been criticised since it was enacted because it leaves the
Member States with external borders alone with the burden of asylum seekers who cross the
border everyday. But the legislator did not react because for most of the Member States the
solution is very suitable as they do not have external borders.
If the CJEU would have ruled differently, it would have been a sad moment for the protection
of fundamental rights in Europe. Since Europe stands clearly for it and also tries to spread it
to the world.
To give a verdict in a case where policy, morality and legality are so closely intertwined will
always be a balancing act. It leads us to think about where law actually ends and policy
begins.
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