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INTRODUCTION

1. The collaborative economy as a segment of the digitalized
economy

The rapid development and wide accessibility of information and communication
technologies is inarguably disrupting the established, highly regulated brick-
and-mortar economy. In some cases, the accessibility of technological resources
prompted the emergence of novel economic models, predicated and reliant on
technological innovation and infrastructure. In other areas, digitalization does not
revolutionize the basic premises of economic activities, but rather the form of such
activities. In its final report Addressing the Tax Challenges of the Digital Economy,
the Organization for Economic Cooperation and Development (‘OECD’) argued
that many business models that have emerged as part of the digitalized economy,
such as electronic commerce, online advertising or high-frequency trading! have
counterparts in the brick-and-mortar economy.? Digitalization provides a new
medium for economic activity, leading to increased efficiency, lower transaction
costs and a widened market reach. However, digitalization does not alter the
nature of the underlying income-generating activities. Retail, advertising, and
high-frequency trading are mere examples of economic activities that have been
transplanted in the digitalized world. The breadth of the digitalized economy
extends far beyond these business models, to the point where most economic
activities have a digitalized counterpart.

One significant implication of the emergence of the digitalized economy and its
reach is an increased emphasis on user participation as a core generator of value.
In various segments of the digitalized economy, users not only act as product end-
users, butalso as active suppliers of goods and services.? The collaborative economy
- also sometimes referred to as the sharing or the gig economy* exemplifies this
notion.’

1  OECD/G20 Base Erosion and Profit Shifting Project; ‘Addressing the Tax Challenges of the
Digital Economy - Action 1 Final Report’, OECD Publishing, 2015, page 54.

2 lbid.

3 Gerard Valenduc and Patricia Vendramin; ‘Work in the Digital Economy: sorting the old
from the new’, European Trade Union Institute, 2016.

4 Definitional issues and different taxonomies used to describe the collaborative economy
will be discussed in more detail in Part 8 of the present introduction below.

5  OECD; ‘Measuring Platform Mediated Workers’, OECD Digital Economy Papers, No. 282,
OECD Publishing, 2019.
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The key precept of the collaborative economy refers to the peer-to-peer provision of
access to goods and services® through a digital platform intermediary (the ‘platform’,
‘platform operator’ or ‘platform enterprise’), which enables the connection between
supply and demand.” The collaborative economy enables individuals (‘service
providers’, ‘workers’ or ‘platform workers’) to monetize the excess or idle capacity of
resources they already have at their disposal® by engaging in exchanges with other
members of their community.® Conventionally, the value of personal assets destined
for individual consumption lied in the value of imputed self-benefitting activities.*
Collaborative economy arrangements allow workers to realize genuine economic
value using personal assets and resources.*

Income-generating peer-to-peer transactions have long existed at the level of any
society or community. However, these arrangements have generally been informal
and intermittent in nature. The collaborative economy provides a channel that
enables peer-to-peer transactions to occur on a consistent basis and take on a
markedly more formal character. In this respect, the collaborative economy is an
additional example of digitalization altering and optimizing the manner in which
transactions are undertaken, rather than establishing novel forms of economic
activity.*?

6  Juho Hamari et al.; ‘The Sharing Economy: Why People Participate in Collaborative
Consumption’, Journal for the Association for Information Science and Technology, 67 (9),
2016, pp. 2047-2059.

7 lbid.

8  Shu-Yi Oei and Diane Ring; ‘Can Sharing Be Taxed?, Washington University Law Review 93
(4), 2016, pp. 989-1069.

9  Juho Hamari et al.; ‘The Sharing Economy: Why People Participate in Collaborative
Consumption’, Journal for the Association for Information Science and Technology, 67 (9),
2016, pp. 2047-2059.

10 Ajay Gupta; ‘Taxing the New Gig Economy’, Bulletin for International Taxation 72 (4a), 2018.

11  Ibid.

12 See,in this respect, Jordan M. Barry; ‘Taxation and Innovation: The Sharing Economy as a
Case Study’, in: Nestor M. Davidson et. al [Eds.]; The Cambridge Handbook on the Law of the
Sharing Economy, Cambridge University Press, 2018. Barry surmises that the digitalization
of economies brings about two major forms of innovation: technological innovation, on
the one hand, and transactional innovation, on the other hand. Technological innovation
refers to the development and deployment of scientific technology which enables the
emergence of novel forms of economic activity. Conversely, transactional innovation
refers to technology-driven improvements to ordinary transaction structures, enabling
more cost-efficient and expansive market reach and increased productive output. The
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2. Problem statement and main research question

Whether one focuses on digitalization as fueling the emergence of new forms
of economic activity (technological innovation) or as creating avenues for new
transaction structures (transactional innovation),® it is an undeniable fact that
technological infrastructure and resources are a core tenet underlining value
creation in a broad sense. The advent of the digitalized economy brought about
a universal cognizance that laws and regulations were anchored in principles
that fail to effectively capture the economic reality of these developments. In the
realm of tax policy, the emerging discourse surmises that digitalized enterprises
and business models exacerbate pre-existing concerns about base erosion and
profit shifting and introduce new systemic tax challenges.”* Many of the legal
and regulatory concerns revolving around the digitalized economy as a whole
equally pertain to the collaborative economy. Much like all other enterprises in the
digitalized economy, collaborative economy platform enterprises raise concerns of
artificial base erosion and profit shifting.’* However, the peculiar structure of the
business model of the collaborative economy raises an additional and unique set
of separate issues: the tax treatment of service providers or workers earning income
through platforms.

Collaborative economy arrangements disrupt established brick-and-mortar
industries and defy conformist notions about working patterns and value creation.
This highlights complex conundrums about the compatibility of existing legislative
frameworks with this rapidly emerging business model, on the one hand, and
the relationship between innovation and regulation, on the other hand. There is
a pervasive perception that, by nature of their operating makeup, collaborative
economy businesses function outside the scope of applicable regulatory structures
in a manner that is at best opportunistic and at worst unlawful. These issues have

collaborative economy did not introduce new forms of economic activity altogether,
but merely a framework for the undertaking peer-to-peer transactions. As such, the
collaborative economy is an example of transactional innovation.

13 Ibid.

14 Ibid.

15 Katerina Panzatou; ‘The Taxation of the Sharing Economy’, in: Werner Haslhner et. al [Eds.];
Tax and the Digital Economy - Challenges and Proposals for Reform, Series on International
Taxation 69, Wolters Kluwer, 2019.
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progressively come to permeate the sphere of tax law as well. In particular, a
prominent concern lies with the question of how the income derived by workers
from peer-to-peer services rendered through platforms could and should be
effectively captured under the net of taxation. Existing income taxation frameworks
are strongly reliant on voluntary compliance. However, workers’ unfamiliarity with
applicable income tax laws, high compliance costs and limited administrative
oversight undermine the incentive for voluntary compliance. The overarching
environment of tax policy, characterized by fragmented and competing policy
objectives has thus far precluded the design of cohesive solutions on the national
or international level. Ultimately, these factors imperatively bring to the forefront
considerations about the management of tax compliance within an increasingly
devolved and informal framework for the performance of income-generating
activities. Against this backdrop, this thesis is a study into the income tax challenges
revolving around collaborative economy platform workers.

The overarching question addressed in the context of this research is:

‘What approaches could be deployed to secure the effective income taxation of
collaborative economy platform workers?

3. Overview and role of sub-research questions

Income derived by workers from peer-to-peer activities undertaken through
platforms is routinely underreported by workers and ultimately under-taxed.
This status quo is linked to a series of intersecting factors. Because workers are
treated as independent contractors rather than employees of platform operators,
platforms are not tasked with withholding and remitting tax in respect of workers’
receipts or, in most cases, with reporting data about workers to tax administrations.
This rendered the collection of tax in respect of income derived by workers
wholly dependent on workers’ voluntary compliance, on the one hand, and on
administrative enforcement, on the other hand.

Domestic policymakers and international governmental organizations alike have
begun to ponder or in some cases, have already introduced targeted measures
aimed at safeguarding the effective taxation of income derived by workers from
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peer-to-peer platform activities or at simplifying compliance requirements for these
taxpayers. However, most such initiatives have proven to only provide incomplete
or merely palliative solutions, being ultimately unsuccessful in enhancing tax
collection in respect to platform workers’ income to a meaningful extent. Existing
and proposed initiatives are widely premised on the misguided viewpoint that
the involvement of platforms in workers’ compliance processes is a panacea,
discounting the complexities associated with platforms operating across borders
and the particularities of the collaborative economy business model.

It is upon this premise that this research proposes a more nuanced approach to
the discussion and resolution of the income tax challenges at play in respect of
collaborative economy platform workers. This contribution strives to identify the
main challenges to the effective taxation of income derived by workers from their
activities, to critically assess possible measures for safeguarding effective income
taxation in the collaborative economy and to discuss the different levels at which
these issues could be addressed. In an effort to prevent overgeneralization and
account for the subtle but pertinent distinctions between various collaborative
economy arrangements, the analysis focuses on the income tax considerations as
relevant for workers in only three selected collaborative economy models, those
being private transportation services (‘ridesharing’), short-term accommodation
(‘homesharing’) and labor-based all-purpose freelancing (‘the task industry’ or
‘all-purpose freelancing’). This choice is based on three main reasons. Firstly,
in a practical sense, ride-, homesharing and all-purpose freelancing activities
account for a significant portion of the overall volume of collaborative economy
activity globally. Secondly, because of the different nature of ride-, homesharing
and all-purpose freelance activities and the different assets used by workers in
the performance of these activities, the focus on these models enables a broad
but refined view of the heterogeneity of the collaborative economy. Thirdly, in
spite of the differences in the nuances of the activities of the workers involved in
the three models, there are still sufficient similarities between these to allow for
a coherent yet nuanced approach to the analysis of the issues of tax compliance
at play.

To guide and facilitate these research objectives, this thesis will address the
following supporting sub-research questions:
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1. What are the income tax implications of ride-, homesharing and tasking
activities performed by workers in the collaborative economy and how are these
addressed under existing income tax rules?

2. What obstacles impede the effective taxation of income derived by individuals
from ride-, homesharing and tasking activities in the collaborative economy?

3. Whatarethetypes of measures proposed orimplemented to address theincome
taxation of collaborative economy platform workers in the ride-, homesharing
and task industries and how do these fit against the norms of fiscal neutrality,
efficiency, effectiveness, legal certainty and simplicity and the ability to pay
principle?

4. What are the respective roles of tax administrations, platform operators
and international governmental organizations in the on-going strides for
safeguarding the effective taxation of platform workers?

4. Research aims, approach and methodology overview

At the present time, policymakers at domestic and international level alike
are invested in the design of measures for securing the effective taxation of
collaborative economy platform workers. However, the approaches and solutions
most commonly advanced display various shortcomings and limitations. These
unsatisfactory outcomes are attributable to a number of distinct but ultimately co-
mingled factors.

Firstly, in many cases, the measures considered or introduced fail to account for
the totality of determinants of non-compliance that are at play for collaborative
economy platform workers. As such, the true root causes of non-compliance
are not adequately targeted and addressed, allowing under-taxation and sub-
optimal compliance to subsist despite intervention. Secondly, a separate set of
issues results from the parallelism between measures proposed at domestic and
international level. This confluence of policymaking forums augments complexities
and necessitates the consideration of the circumstances in which international
coordination is necessary, desirable and feasible. Thirdly, policymakers at domestic
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and international level oftentimes rely on misguided precepts when proposing
approaches for addressing the income taxation of collaborative economy platform
workers. Broadly speaking, effective taxation could be attained through three
main types of approaches: through measures that encourage taxpayers’ voluntary
compliance, through the improvement of administrative enforcement or through
the design of measures that attempt to remove opportunities for non-compliance.
As matters stand, policymakers are overall sorely unpreoccupied with delineating
the objectives of proposed and implemented approaches for the taxation of
platform workers. In turn, this determines a legal environment of rules that are
limited in their effectiveness and that invite persistent compliance gaps. Fourthly,
in certain cases, the measures adopted yield inequitable outcomes. Such inequities
oftentimes result from the fact that the rules are conceived without reference to
the particularities of the business model of the collaborative economy and the
parallelism between economically interchangeable activities undertaken within
and outside the realm of this business model.

Based on the supposition that the effective collection of tax in respect of income
derived from peer-to-peer platform transactions is problematic, the encircling
purpose of this research is to advance the notion that a holistic approach to
addressing this issue is called for. The structure of this contribution intends to
reflect this aim:

Part | of this thesis addresses the first sub-research question through a descriptive
doctrinal analysis of the main income tax consequences of the platform activities
and transactions of workers in the three models herein discussed. This analysis
seeks to provide an overview of basic income tax obligations for platform workers
from a substantive and compliance perspective. The consideration of these
elements is a necessary precursor to the subsequent inquiry into the merits and
demerits of various alternative approaches to the effective taxation of platform
workers.

The mainincome tax consequences of platform workers’ activities play outin similar
(albeit non-identical) terms in most tax systems, because these tax consequences
areinherent to the types of activities involved. However, when different approaches
for the taxation of these activities were identified, these differences in approaches
and outcomes have been highlighted. The process of source selection for this part
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of the research was therefore centered on the objective of identifying and including
different frameworks and techniques, in an attempt to discern how the taxation of
collaborative economy transactions may play out under the structure of tax rules
in force. The main materials used have been jurisdiction surveys, case law (where
applicable), and tertiary academic commentary.

Part Il of this research addresses the second sub-research question using a
descriptive approach. Part Il seeks to identify and discuss factors that obfuscate
income tax compliance in respect of platform workers in the models selected. This
thesis argues that a number of impediments to tax collection and compliance are
rooted in the status of platform workers as small-scale independent contractors.
Independent contractors are a segment of taxpayers in connection with which
effective tax collection and voluntary compliance are notoriously difficult to
safeguard by reason of the constraints in the enforcement and supervisory
capacities of tax administrations and the myriad of opportunities available to these
taxpayers to escape the net of taxation in whole or in part. In existing literature,
independent contractors operating in a decentralized fashion and small scale,
whose tax compliance obligations are typically disproportionate to the extent
of their economic results, are commonly described as hard to tax groups.** This
research aims to build on the scholarship on hard to tax groups and describe
platform workers as an emerging hard to tax category, by identifying a number of
characteristics pertaining to the manner in which platform activities are undertaken
that create practical barriers to tax collection and compliance. The scholarship on
hard to tax groups provides an appropriate reference point for a prosopography
of the characteristics of collaborative economy platform workers and their
relationship with tax administrations and for a deepened discussion about factors
that may impair tax compliance.

Also within the scope of the second sub-research question, this contribution aims to
explore the impact of taxpayers’ compliance-related behaviors on income taxation,
with a view to describing behavioral considerations as a potential barrier to tax

16 Roy Bahl; ‘Reaching the Hardest to Tax: Consequences and Possibilities’, Contributions
to Economic Analysis 268, 2004, pp. 337-354. Dimitri Romanov; ‘Costs and Benefits of
Marginal Reallocation of Tax Agency Resources in Pursuing the Hard-to-Tax’, Contributions
to Economic Analysis, 268 2004, pp. 187-213. James Alm et al.; “Sizing’ the Problem of the
Hard-to-Tax’, Contributions to Economic Analysis 268, 2004, pp. 11-75.
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compliance. In the context of the present research, compliance-related behavior
refers to the subjective determinants that underlie the compliance and reporting
conduct of platform workers. Three forms of compliance-related behavior were
selected for further discussion, these being negligence, risk-taking behavior and
non-compliant behavior determined by subjective decision frames. In light of the
circumstances of independent contractors, negligence, risk-taking, and non-
compliance harbored by decision frames represent non-exhaustive but prevalent
behavioral postures.

The third research question, devised along evaluative and normative lines, is
addressed in Part Ill. This Part discusses existing and potential measures for
addressing the income taxation of collaborative economy platform workers, with a
focus on the advantages, disadvantages and limitations of different such measures.
For the purposes of the analysis envisaged under the third research question, an
evaluative framework focused on the principles of fiscal neutrality, efficiency,
effectiveness, legal certainty and simplicity and the ability to pay principle is
applied in critiquing different measures for addressing the income taxation of
platform workers. The former four principles are part of the Ottawa Taxation
Framework Conditions, introduced originally with a view to setting the policy scene
for addressing the challenges posed by the emergence of electronic commerce,*”
and later recounted by the OECD as the framework upon which the taxation of the
digitalized economy more broadly should be addressed.!® The ability to the pay
principle, although not part of the Ottawa Taxation Framework Conditions, is a
fundamental notion of fairness and equity in the taxation of individual income.

The final sub-research question is addressed in Part IV. This Part also follows an
evaluative and normative approach and inquires into the respective roles of tax
administrations, platform operators and international governmental organizations
in supporting the effective taxation of collaborative economy platform workers.

At the time of writing, various states have adopted or are considering the adoption
of unilateral measures for safeguarding the taxation of income derived by

17 OECD; ‘Taxation and Electronic Commerce - Implementing the Ottawa Taxation Framework
Conditions’, OECD Publishing, 2001.

18 OECD/G20 Base Erosion and Profit Shifting Project; ‘Addressing the Tax Challenges of the
Digital Economy - Action 1 Final Report’, OECD Publishing, 2015.
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workers from platform activities. Some such measures entail the introduction of
withholding taxes (wherein platforms are tasked with withholding tax in respect
of workers’ earnings),’® presumptive taxation methods and the imposition of
third party reporting duties (wherein platform operators are required to report
data pertaining to workers’ identities and income to tax administrations). Parallel
to developments at domestic level, the OECD and European Union (‘EU’) have
recently adopted (model) proposals for broadening and harmonizing third party
information reporting duties for platform operators.” In spite of the developing
activism of domestic and international policymakers in designing measures
for securing the income taxation of platform workers, this emerging regulatory
environment continues to lack cohesion and indicate fragmented policy objectives
and uncertainty about the respective roles of various actors. These issues are
explored in further detail within the purview of the fourth sub-research question
and in Part IV of the present contribution. In doing so, Part IV of the thesis addresses
three separate sets of issues.

Firstly, the research discusses the complexities of involving intermediaries in
measures for addressing the income taxation of platform workers. Most measures
introduced to address the income taxation of collaborative economy platform
workers entail the interposition of an intermediary between the taxpayer and
relevant tax administration. In the vast majority of cases, the intermediary role
is assigned to platform enterprises through which workers undertake income-
generating activities. One purpose of this analysis is to determine the extent to
which platform enterprises can effectively contribute to the objective of securing
the taxation of workers.

19  Whilst withholding arrangements are widely recognized as an effective tax collection
tool, the deployment of such mechanisms is particularly difficult in the context of the
collaborative economy. Platforms are often based in jurisdictions other than the ones of
workers and oftentimes have no taxable presence in the workers’ jurisdictions. As such,
platforms are an arguably unreliable withholding agent.

20 OECD; ‘Model Rules for Reporting by Platform Operators with respect to Sellers in the
Sharing and Gig Economy’, available via: www.oecd.org/tax/exchange-of-tax-information/
model-rules-for-reporting-by-platform-operators-with-respect-tosellers-in-the-sharing-
and-gig-economy.htm last accessed 4 July 2022. Council Directive (EU) 2021/514 of
22 March 2021 amending Directive 2011/16/EU on administrative cooperation in the field
of taxation ST/12908/2020/INIT OJ L 104, 2021.
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Secondly, this research explores the role and functions of tax administrations in
the environment of the collaborative economy. Existing and proposed measures
for the taxation of collaborative economy platform workers place considerable
emphasis tax administrations. Many such measures entail that tax administrations
publish guidance on the application of the relevant rules for the benefit of platform
workers, cooperate with third parties under intermediary regulation arrangements
and cooperate with their counterparts in other jurisdictions. The quality of tax
administration determines revenue collection and enforcement levels, but likewise
the efficiency of the tax system as whole, taxpayer perceptions towards the fairness
of the system and the feasibility of various policies. The role of tax administrations
in existing and proposed measures for the taxation of collaborative economy
platform workers strongly highlights the profound interconnectedness of tax policy
and administration.

Thirdly, the analysis discusses the parameters of policies driven by international
governmental organizations for safeguarding the effective income taxation of
platform workers, focusing on the OECD and EU. International governmental
organizations have increasingly strengthened the appeal for a coordinated
approach to safeguarding tax compliance in respect of collaborative economy
platform workers. However, the multilateral approaches proposed by these
international organizations do not necessarily provide complete and cohesive
solutions to the underlying issue of the under-taxation of income derived from
platform activities.

This analysis strives to determine how all these actors fit within the legislative and
administrative environment for reforming the income taxation of collaborative
economy platform workers. The overarching objective of this research is to
depict and discuss the broader context within which the existing and proposed
measures and initiatives towards the effective taxation of collaborative economy
platform workers emerge and operate - because this context inevitably affects the
effectiveness of these instruments.
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5. Scope and limitations
This thesis is subject to several limitations which should be set out from the outset.

A. The present contribution is limited to the discussion of the issues
pertaining to collaborative economy platform workers and does not
delve into the analysis of the income taxation of collaborative economy
platform enterprises

The business model of the collaborative economy is oftentimes described by
reference to its so-called tripartite structure, which involves platform operators,
platform workers and end-users.?? Collaborative economy platform enterprises
raise a number of tax issues, most of which are broadly encountered and recounted
with respect to the digitalized economy as a whole. However, these issues are
completely distinct from the tax challenges pertaining to platform workers and the
tax consequences associated with their income-generating activities. The present
contribution will only focus on this latter set of issues. The role, status and profile of
platform operators and enterprises will be consistently referenced throughout the
contents of the present contribution. However, the focus of all such remarks relates
solely to the relationship between platform operators and workers. Conversely,
issues pertaining to platform operators as taxpayers are excluded from the scope
of analysis.

B. The present contribution is focused on the income tax implications of
activities performed by workers through platforms

Peer-to-peer income-generating activities undertaken by workers through
platforms carry various tax consequences. The present contribution focuses on
the tax treatment of the income derived by workers and excludes from the scope
of analysis non-income tax considerations (e.g., VAT/GST, sales taxes, transient
occupancytaxes,touristtaxes, etc.). Inasimilarvein,the presentcontribution will not
delve into the discussion of mandatory non-tax levies that may pertain to platform
workers as a result of their platform activities (e.g., social security contributions,

21 See, for example: Liyang Hou; ‘Destructive sharing economy: A passage from status to
contract’, Computer Law & Security Review 34 (4),2018, pp. 965-976.
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national health insurance contributions, mandatory pension contributions, etc.).
The present contribution may at times include brief references to taxes other
than income tax and mandatory non-tax levies. Where such references occur, they
are merely intended to have a supporting character within the argumentation or
provide context. Such references are merely tangential and do not form part of the
core focus of this research.

Likewise, this research does not focus chiefly on the status of collaborative
economy platform workers for labor law purposes, nor on the link between labor
law status and taxation. In particular, the present contribution does not approach
the discussion of collaborative economy platform workers through the perspective
of employment status and traditional wage taxes. In this respect, this research
discussesincome tax compliance considerations by reference to the status of (most)
collaborative economy platform workers as independent contractors, without
attempting to feed into a broader and distinct argument in favor of the treatment of
workers as employees of platform operators rather than independent contractors.
This research does remark at times on the (sometimes disputed) status of platform
workers as independent contractors and on worker misclassification issues in the
collaborative economy. However, the purpose of such commentary only serves to
reinforce the discussion of tax compliance challenges as pertaining to independent
contractors.

Finally, the analysis set out in the present contribution does not address non-
tax considerations in a broader sense. Notably, the discussion of measures and
approaches for safeguarding the effective taxation of collaborative economy
platform workers (especially as developed in Parts Ill and IV to this research) does
not consider the non-tax valences of proposals. In particular, this research does
not focus on taxpayer rights and personal data protection in analyzing proposals.
References to taxpayer rights and the protection of personal data are peripheral
and not a core focus of this analysis.

C. The present contribution is limited to the discussion of the tax
implications and obligations pertaining to collaborative economy
platform workers deriving income from platform activities in the private
transportation (ridesharing), private accommodation (homesharing) and
general-purpose freelance labor sector (all-purpose freelancing)
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As will be explored in further detail in paragraph 1.7 of this introduction, there are
a number of definitional and conceptual difficulties that obfuscate the emergence
of consensus as to the scope of the collaborative economy. Paragraph 1.7 of this
introduction will explain in more detail how the present contribution is premised
on an understanding of the business model of the collaborative economy that
emphasizes service providers exploiting the excess or otherwise idle capacity of
assets primarily intended for personal consumption with a view to generating
income. In other words, the present contribution applies an understanding of
the collaborative economy focused on the notion of service providers granting
temporary access to a personal resource or exploiting an under-used personal skill
to provide aserviceto an end-userin exchange for consideration. As such, this thesis
excludes from the scope of analysis platform-facilitated peer-to-peer transactions
involving the sale of goods. Transactions for the sale of goods involve the transfer
of ownership rights in respect of an asset rather than the granting of temporary
access to the asset in question.

Whilst there are various forms of platform-facilitated peer-to-peer activities that fall
within the understanding of the collaborative economy here applied, the present
contribution limits the focus to the discussion of three main types of activities,
namely ride-, homesharing and all-purpose freelancing. In the contents of the
present contribution, all-purpose freelancing is given a broad meaning and taken
to refer to any form of platform activity where an individual provides a service
to an end-user in exchange for consideration using a personal physical or non-
physical asset (e.g., tools, skill). Ridesharing activities are understood to refer to
platform-facilitated services for the provision of private transportation, wherein
the service provider uses a personal vehicle in the performance of the underlying
activities. Ridesharing and all-purpose freelancing will be discussed separately
in Part | of the present contribution because of the particular (tax) issues that
may arise in connection with the use of a personal vehicle in the performance of
income-generating activities. In the following discussions about ridesharing and
all-purpose freelancing activities, the present contribution will not delve deeply
into questions about the professional status of the service provider (e.g., whether
the service provider is a licensed taxicab driver providing private transportation
services through a platform, whether an individual providing translation services
through a freelancing platform is a licensed translator, etc.). Finally, homesharing
is here taken to refer to platform-facilitated activities wherein a service provider
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provides short-term accommodation in a property available to the service provider
for personal use (e.g., a property that is owned by the service provider or in
respect of which the service provider has effective power of use) to an end-user in
exchange for consideration. The focus on all-purpose freelancing, ridesharing and
homesharing chosen in the context of the present contribution is briefly explained
in paragraph |.3 above of this introduction and will be laid out in more detail in Part
[ to this research.

D. This research focuses on platform-facilitated peer-to-peer services
performed on a for-profit basis, to the broad exclusion of most discussion
on transactions involving swaps or cost-sharing arrangements

Most platform enterprises facilitate for-profit cash transactions between service
providers and end-users.?? The focus of this research will be on these types of
transactions.

In other cases, platform enterprises enable peer-to-peer barter transactions or
swaps.? For example, some homesharing platforms operate a model that allows
individuals to exchange homes for a limited period of time. The individual is
remunerated in ‘site credits’ which may be used to claim a stay in another user’s
home. Other platform enterprisesfacilitate peer-to-peer cost-sharing arrangements,
wherein the consideration paid by the end-user to the service provider is intended
to compensate the costs of providing a particular service, without generating a
profit for the service provider. Transactions involving peer-to-peer swaps and cost-
compensation arrangements are not the core of the present analysis. However,
since the nature of transactions affects the tax treatment of the receipts derived
therefrom, Part | of the present contribution includes brief references to such
activities. The primary focus of the present contribution remains however on for-
profit cash transactions, with barter and cost-sharing arrangements only being
mentioned with a view to providing context and illustrating variations of the
potential tax consequences determined by the nature of transactions.

22  Giorgio Beretta; ‘Taxation of Individuals in the Sharing Economy’, Intertax 45 (1), 2017.
23 Ibid.
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Other types of platform-facilitated peer-to-peer transactions such as gifts and
donations are excluded from the scope of the analysis altogether, as such
transactions fall outside the purview of the working definition of the collaborative
economy applied in the context of the present contribution.

E. Jurisdictional focus

Part | of this research will describe the tax consequences of income-generating
activities involving ride-, homesharing and all-purpose freelancing in the
collaborative economy. In doing so, Part | will include some references to domestic
law measures. Similarly, Parts Il and IV of the present contribution will reference
domestic initiatives aimed at securing and improving tax compliance in respect
of platform workers. In this respect, the methodology of this research includes
comparative elements.

One of the key defining characteristics of the collaborative economy is the global
scale of this business model’s reach.** As such, confining domestic law references to
the system of a single state or a limited pre-determined number of states would be
incompatible with the overarching objectives of the present thesis. An attempt at
developing an answer to the main and sub-research questions set outin the present
contribution by reference to the domestic law of a single state would inevitably
yield incomplete conclusions and would misrepresent the global character of the
issues addressed within this thesis. Similarly, a strict comparative methodological
approach involving the detailed discussion of the regimes of a limited number of
domestic approaches would inevitably invite argumentative overlapsin some cases
and gaps in other cases. Additionally, both a strict comparative approach or a focus
on the domestic law of a single state would preclude the possibility of identifying
and referencing common issues, variation in the manner in which certain issues
arise and are handled and relevant contrasts in approaches wherever relevant. For
these reasons, the present contribution will include references to various domestic
laws and regimes, without attempting to develop a comprehensive analysis of any
given domestic system. This approach seeks to allow for a broad and rich range
of perspectives, focused primarily on the identification of trends and major points

24 Nestor M. Davidson et al.; The Cambridge Handbook of the Law of the Sharing Economy,
Cambridge University Press, 2018. Introduction, page 2.
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of contrast. References to domestic laws are therefore intended to be illustrative
and to support the extrapolation of policy issues, arguments and indications of
(emerging) trends. All such references are subservient to the research objectives
here described and not intended to amount to an analysis of any given domestic
law system or a pre-selected pool of countries or systems.

6. Previous literature

The taxation of workers that derive income from activities undertaken through
collaborative economy platforms is the subject of a growing body of scholarship.

From the outset, some authors argue that part of the difficulty of developing
adequate measures for addressing the tax challenges at play in the collaborative
economy relates to the absence of a commonly accepted definition of the
collaborative economy. The definitional issues and disagreement revolving around
the concept of the collaborative economy spills over into issues of delineating
the scope of this economic model.”® Pantazatou argues that clear definitions are
indispensable prerequisites for policymaking. The collaborative economy is an
environment of marked heterogeneity, where different types of activities may
entail different income tax consequences for individual workers. For this reason,
Pantazatou argues that the introduction of equitable measures requires a nuanced
understanding and cognizance towards these realities. Pantazatou contends that
international governmental organizations - in particular the OECD and EU - should
develop guidelines and general principles to assist domestic policymakers in the
design of measures for safeguarding the income taxation of collaborative economy
platform workers.

Oei and Ring argue that the taxation of collaborative economy platform workers
does not pose significant substantive complexities.”® However, Oei and Ring’s
study is based on insights from United States personal income tax law. While

25 Katerina Panzatou; ‘The Taxation of the Sharing Economy’, in: Werner Haslhner et. al [Eds.];
Tax and the Digital Economy - Challenges and Proposals for Reform, Series on International
Taxation 69, Wolters Kluwer, 2019.

26  Shu-Yi Oei and Diane Ring; ‘Can Sharing Be Taxed?, Washington University Law Review 93
(4), 2016, pp. 989-1069.
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acknowledging that the income tax provisions relevant to the taxation of platform
workers may at times be ‘complex and imperfect’, the law in force is in principle
capable of adequately capturing the implications of income-generating peer-to-
peer platform activities. According to Oei and Ring, there is a need for clarity in
the application of existing income tax rules, rather than the responsive design
of new measures. In their view, the incentive for voluntary tax compliance by
platform workers is low and the enforcement capabilities of tax administrations are
structurally limited. They attribute this state of affairs to two distinct sets of factors.
On the one hand, platform workers exploit their ‘microbusiness status’ under the
knowledge that administrative enforcement capabilities are structurally weak
and the detection of non-compliance is unlikely. On the other hand, collaborative
economy platform enterprises exploit areas of legal ambiguity for the opportunistic
purpose of limiting the extent of otherwise applicable legal obligations vis-a-vis
platform workers.

In a similar vein, Barry finds that the collaborative economy shines a light on both
the strengths and weaknesses of income tax systems.?” He argues that in most
respects, existing income tax rules are appropriate to capture the tax consequences
of peer-to-peer platform activities. Conversely, he points out areas where the
collaborative economy challenges the application of existing tax rules. Notably,
the dividing line between independent contractors and employees as drawn in
the law is proving to be open to exploitation and allows opportunities for platform
enterprises to inappropriately and opportunistically assign workers independent
contractor status.?®

Other authors’ research into the collaborative economy focuses primarily on
the characteristics of this business model. For example, Adam, Miller and Pope
surmise that the collaborative economy compounds ongoing changes to the
makeup of labor markets, wherein a growing number of individuals are moving
towards self-employment or microbusiness ownership.?® In their view, domestic
income tax systems generally treat income derived from such activities more

27  Jordan M. Barry; ‘Taxation and Innovation: The Sharing Economy as a Case Study’, in: Nestor
M. Davidson et al. [Eds.]; The Cambridge Handbook on the Law of the Sharing Economy,
Cambridge University Press, 2018.

28 Ibid.

29 Stuart Adam et, al; ‘Tax, legal form and the gig economy’, Institute for Fiscal Studies, 2017.
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beneficially than pure employment remuneration. They argue this state of affairs is
inherently distortive and reform is necessary to mitigate obtuse tax consequences
determined by the manner in which income is earned, rather than the nature of
the income itself.** Adam, Miller and Pope acknowledge that the true impact of the
collaborative economy on the makeup of labor markets is difficult to quantify with
precision. However, they maintain that the low barriers to entry that characterize
the collaborative economy are likely to attract a growing segment of the active
workforce and ultimately lead to exacerbate the shortcomings inherent in existing
income tax systems.3!

Migai, de Jong and Owens find that the collaborative economy provides
opportunities to formalize economic activities which otherwise primarily occur
withintherealmofthegreyorshadoweconomy.®?Ifadequately captured withinthe
net of taxation, the collaborative economy could provide prospects for additional
streams of public revenue. However, they acknowledge that these benefits can
only materialize if governments effectively leverage the characteristics of the
collaborative economy, in particular by involving platform operators in workers’
compliance processes. To this end, they propose the further consideration of
instituting withholding tax obligations and information reporting protocols to
platform enterprises.®

The idea of relying on platform operators to support workers’ compliance is
mirrored by a number of other authors. For example, Fetzer and Dinger argue for
the collection of tax in respect of platform workers’ income through withholding by
platform operators.?* Fetzer and Dinger focus on the benefits of withholding taxes by
reference to their efficacy in preventing non-compliance and (inadvertent) delays
in tax collection. However, other authors rightly acknowledge that withholding tax
arrangements in the collaborative economy are more complex than may appear
on first glimpse. DeLaney Thomas highlights the challenges associated with a

30 Ibid.

31  Ibid.

32 Clement Okello Migai et al.; ‘The sharing economy: turning challenges into compliance
opportunities for tax administrations’, eJournal of Tax Research 16 (3), 2019, pp. 395-424.

33 Ibid.

34 Thomas Fetzer and Bianca Dinger; ‘The Digital Platform Economy and Its Challenges to
Taxation’, Tsinghua China Law Review 12 (1),2019, pp. 29-56.
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broad-based withholding regime for the collaborative economy. She finds that the
choice between final and non-final withholding attracts complex questions (and
potentially tradeoffs) between efficiency and equity. Additionally, DeLaney Thomas
highlights the difficulties in determining appropriate rates of withholding, in light
of the different profitability margins that are at play for workers depending on the
types of activities they perform.*® DeLaney Thomas concludes that withholding
aloneis not acomplete solution and should be complemented at the very least with
other simplification tools (such as standard deductions that differentiate between
different types of peer-to-peer platform activities).

Other authors find that the under-taxation of platform workers is largely a
byproduct of the complexity of existing income tax rules. Nanez Alonso argues
for the introduction of straightforward exemption thresholds to exclude de
minimis yields from peer-to-peer platform activities from taxation and allowing
tax administrations to focus limited oversight enforcement resources on platform
workers that are genuine entrepreneurs.®®

Beretta argues that policymakers should thread carefully in designing tax rules that
target the collaborative economy specifically. Recounting subjective and objective
notions of fiscal neutrality, Beretta cautions against the application of rules that
strictly target the collaborative economy, as doing so is liable to create arbitrary
winners, losers and distortions. Nevertheless, he acknowledges that the unique
characteristics of the collaborative economy do require some measure of nuanced
consideration. In his view, the design of tax policy must be preceded by an accurate
understanding of how each business operates.

Shah and Aslam acknowledge that it is difficult to speak of a ‘definitive approach’ to
addressing the taxation of collaborative economy platform workers. In their view,
policies on the taxation of platform workers almost inherently entail tradeoffs.’”
They argue that such tradeoffs in tax policy have always existed, but that the

35 Kathleen DelLaney Thomas, ‘Taxing the Gig Economy’, University of Pennsylvania Law
Review 166, 2018, pp. 1415-1473.

36 Sergio Luis Nafiez Alonso; ‘Collaborative Economy in Europe and the Need for a Global
Taxation Strategy’. Catholic University ‘Santa Teresa de Jesus’, 2016.

37 Agib Aslam and Alpa Shah; ‘Taxation and the Peer-to-Peer Economy’, IMF Working Paper
17/187,2017.
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particular characteristics of digitalization and the collaborative economy are
likely to force policymakers to consider these tradeoffs in a new light.*®* Whereas
the collaborative economy poses an additional set of challenges for policymakers
and tax administrations, Shah and Aslam surmise that these challenges do not
imperatively invite a radical reconsideration of the tenets of income tax systems
and the principles upon which these are based.*

7. Relevance and motivation

There are a number of considerations underlining the approach to the study of the
tax issues pertaining to collaborative economy platform workers as employed by
the present contribution.

A. Trends in reliance on personal income tax as a percentage of total revenue

Within the OECD, EU and Euro area, personal income taxes account for a significant
portion of total tax revenue collection. In 2018, taxes on individual income, profits
and capital gains accounted for 23.5% of total tax revenue in OECD countries.*
In Europe, individual income tax made up 58% of total tax revenue amongst EU
Member States and 59% within the Euro area.* As a matter of principle and
generality, states’ capacity to steadfastly rely on personal income tax as a healthy
percentage of total tax collection is determined by economic and administrative
considerations. However, the particularities of income-generating activity within
the collaborative economy are liable to hamper the reliability of personal income
tax as a tool for mobilizing public revenue.

38 Ibid.

39 Ibid.

40 OECD Statistics - Global Revenue Statistics Database, available via: https://stats.oecd.org/
Index.aspx?DataSetCode=RS_GBL [Item 1100]. Data from 2018 is here cited as it is the most
recent entry available at the time of writing.

41 Informationretrieved via: https://ec.europa.eu/eurostat/statistics-explained/index.php?
title=Main_Page .
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1) Relative stability of the tax base

A core determinant of the effectiveness of personal income tax refers to the
predictability of revenue collection levels.*? In turn, predictability depends on the
relative stability of the basis for assessment of the tax. By extension, the capability
of taxes on labor income to mobilize revenues depends on the predictability of the
workforce makeup. The makeup of the workforce is a non-fiscal consideration,
informed by the respective economic environments of states. Domestic industries,
infrastructure and education are all factors that steer the broad character and
composition of workforce at the level of individual states. As a matter of principle,
workforce makeup is therefore determined by relatively rigid, stagnant and
broadly uniform factors. This reality is relevant on at least two important grounds.
Firstly, the design of domestic taxes on labor income is inexorably tied to the
composition of the workforce. Workforce makeup amounts to a mirror image
of societal development and the realities of income distribution within a given
society. This fact is typically likewise reflected in policy design - wherein rate
structure progressivity, exemptions and thresholds for taxation are determined
and adjusted by states by reference to the nature of the workforce that is liable
to tax. In other words, the particularities of labor income taxation are distinct in
states where the workforce is predominantly high-skilled compared to broadly low-
skilled workforces. Secondly, since the design of taxes applied to labor income is
determined by factors that are typically rigid and stagnant, (sudden) changes to
the variables that inform these designs are in practice disruptive. Transient phases
of economic downturn producing increases in unemployment or rising inflation
may usually remedied by states through temporary tax expenditures. Conversely,
personal income tax systems are considerably less amendable to more profound
and permanent changes to the makeup of the workforce.

The emergence of the collaborative economy could arguably be described as
a profound and permanent change to the nature of the workforce.”® To begin
with, the heterogeneity that characterizes the environment of the collaborative
economy distorts the line between high- and low-skilled workers. The collaborative

42 See, for example: A. H. M. Nuruddin Chowdhury; ‘The Predictability and the Flexibility of Tax
Revenues in Pakistan’, The Pakistan Development Review 2 (2), 1962, pp. 189-214.

43  Celeste Black; ‘The Future of Work: The Gig Economy and Pressures on the Tax System),
Canadian Tax Journal 68 (1), 2020, pp. 69-97.
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economy is an umbrella term that captures a potentially endless span of economic
activity, tied mainly the common denominator related to workers’ monetization of
otherwise idle assets or resources. Blurring the distinction between the private and
professional sphere, the collaborative economy similarly invites questions about
whether yields derived from the use of private assets and resources should be
subject to the same treatment as those derived from conventional labor.*

2) Inclusion of large segments of taxpayers within the formal and practical
net of taxation

The reliability of personal income tax as a revenue mobilization tool is deeply
influenced by the capacity of such taxes to effectively capture broad and
meaningful segments of taxpayers. When large portions of economic activity are
anchored in hard-to-capture sources or in the grey economy, non-compliance and
weak enforcement undermine revenue collection. By its nature and character,
the collaborative economy exacerbates these issues and concerns. In the first
place, because of its flexibility, the collaborative economy creates opportunities
for workers to derive income from multiple unrelated sources. The collaborative
economy is an environment of high-volume/low-value transactions, wherein the
possibilities forincome underreporting can make the policing of taxable thresholds
difficult in practice. Additionally, by its nature, the collaborative economy is said
to exist at the very boundary between organized labor and the informal or grey
economy. As such, income-generating activity within the collaborative economy
raises similar difficulties typically associated with tax collection from informal or
grey economy participants.*

3) Fragmented income sources

The predictability of revenue collection levels is a key determinant of the reliability
of any given tax as a revenue mobilization tool. In the case of personal income
taxation, this predictability is determined in no small part by the nature of the
basis of assessment. Among OECD and EU states, the vast majority of the taxpaying

44 Willem Pieter De Groen and Ilaria Maselli; ‘The Impact of the Collaborative Economy on the
Labour Market’, Center for European Policy Studies WP 138, 2016.

45 OECD; ‘Notions of the Non-Observed Economy’, in: OECD; Measuring the Non-Observed
Economy - A Handbook, OECD Publishing, 2002.
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population derivesincome from full- and part-time salaried employment.* Salaried
employment entails a number of characteristics that support the predictability of
personalincome tax as aninstrument for revenue mobilization. Firstly, employment
remunerationis broadly stable and stagnant. Secondly,employmententails that the
activity of the taxpayeris concentrated within a single source (in the case of full-time
employment) or complementary sources (in the case of part time employment).
Thirdly, the organizational nature of employment is inherently centralized, in that
a single employer acts as a paying agent in respect of the remuneration of multiple
individual employees.

These features and characteristics underpin the design of the mechanisms applied
in most states for the collection of income tax on employment income. Wage
withholding taxes are a paramount feature of the personal income tax systems
of virtually all states. The most notable advantage of withholding as a collection
tool is the capacity of this instrument to expedite revenue collection. Additionally,
because withholding taxes are collected by a third party intermediary directly
from the gross remuneration owed to the payee, this instrument manipulates
the transaction costs of taxation for the taxpayer and minimizes the perception
of the payment of tax as a loss for the taxpayer.*” The broad-based application of
withholding taxes in respect of employment income considerably mitigates what
would otherwise be a core weakness of personal income tax rules: their reliance on
taxpayer (quasi-)voluntary compliance.®

Withholding tax arrangements are particularly effective in the context of
employment because the organizational nature of employment relationships
lends itself well to the application of such tools. For self-employed taxpayers, the
application of withholding taxes is a considerably more complex feat. At the time
of writing, no state applies broad-based withholding to income derived from self-
employment in a manner that mirrors the treatment of employment income.*

46  OECD; Self-employment rate (indicator). DOI: 10.1787/fb58715e-en (Accessed on 10 August
2021)

47 Charlotte Twight; ‘Evolution of Federal Income Tax withholding: The Machinery of
Institutional Change’, Cato Journal 14 (3), 1995, pp. 359-396.

48 Piroska Soos; ‘Self-Employed Evasion and Tax Withholding: A Comparative Study and
Analysis of the Issues’, UC Davis Law Review 24 (1), 1990, pp. 107-194.

49 Ibid.
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By contrast to ordinary employment relationships, collaborative economy work is
characterized by the fragmentation of income sources across multiple unrelated
transactions (oftentimes undertaken by workers through distinct and unrelated
platform enterprises). Additionally, because collaborative economy platform
workers are treated independent contractors, their receipts are not subject to
withholding at source. These characteristics create opportunities for willful and
inadvertent non-compliance, exploiting the vulnerabilities of personal income tax
systems.

4) Potential for the broadening of self-employment as a percentage of the
working population and associated perils to tax compliance and collection

At the time of writing, self-employment does not account for a sizeable portion of
the total working population in OECD and EU states. For example, self-employment
is estimated to account for 15.2% of the total working population in the EU, with
this percentage having been relatively stable in recent years.*® However, the growth
and proliferation of the collaborative economy has the potential of determining
a growing shift towards full or partial self-employment. Collaborative economy
platform work is proving to be most attractive during periods of economic downturn
and instability. Collaborative economy platform work is premised on the notion of
individuals mobilizing the idle capacity of private resources and assets. As a result,
the opportunity cost of participating in the collaborative economy as a worker
is low. Additionally, participation in the collaborative economy entails low entry
barriers, because the business model enables workers to generate income using
resources already at their disposal.

A potential growing shift from employment to full or partial self-employment has
a number of associated perils that may challenge the integrity of personal income
taxes as a reliable revenue mobilization tool. Unlike employed taxpayers, whose
remuneration is subject to collection at source through withholding, collaborative
economy platform workers are subject to ordinary self-assessment and self-
reporting compliance frameworks. These frameworks are heavily reliant on quasi-
voluntary compliance by taxpayers. This state of affairs is liable to produce a series

50 OECD (2021), Self-employment rate (indicator). doi: 10.1787/fb58715e-en (Accessed on 10
August 2021).
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of compliance and collection risks. Firstly, collection delays are considerably more
common when taxpayers remit tax payments themselves rather than a withholding
agent. Under self-reporting and self-assessment frameworks, the payment of tax
takes place periodically, meaning the generation of income and the actual payment
of tax are temporally segregated events. Secondly, since the generation of income
is disconnected from the actual payment of tax under the self-reporting and self-
assessmentrulesapplicabletoindependent contractors,incometaxationisliable to
produce liquidity constraints for the taxpayer, when the taxpayer fails to adequately
budget for taxes. Thirdly, because self-reporting and self-assessment frameworks
are heavily reliant on voluntary compliance by taxpayers, this exacerbates the need
for administrative enforcement, which in turn is costly and often disproportionate
to the yields derived by workers from collaborative economy platform activities.

B. The collaborative economy highlights a crossroads between issues of tax
compliance, tax policy and tax administration

Theissuesaddressed as part of this research highlight the intersectionality between
issues of tax compliance, tax policy and tax administration. Commentators attribute
the persistent under-taxation of income derived by workers from peer-to-peer
platform activities to a range of considerations: workers’ difficulty in navigating
the tax rules on the consequences of their income-generating activities, workers’
awareness of the perceived opportunities for non-compliance associated with
their activities and the asserted opportunistic practices of platform enterprises. As
regards the quantitative impact of these respective factors, opinions in academic
and policy literature are divided as to whether one could speak of a dominant
determinant of non-compliance or if instead this status quo stems in equal part
from distinct factors. In either case, the discussion and understanding of the
determinants of non-compliance that are at play in the collaborative economy is
a relevant consideration, because this inevitably impacts policy choices. As will
be evidenced and discussed in detail in Part lll, some of the measures introduced
to address platform workers’ taxation focus on the role of platform enterprises
in workers’ compliance processes, whilst other measures target non-compliance
attributable to workers’ unfamiliarity with the applicable rules or the appeal for
non-compliance that platform workers tend to experience. Much like viewpoints
aredivided as to the impact of different factors accepted to amount to determinants
of non-compliance, regulators, policymakers and scholars are equally divided as to
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the capacity of the income tax rules currently in force to adequately capture the
tax consequences of peer-to-peer income-generating activities. These divergences
influence the nature of the various measures that may be put in place with a view to
addressing the under-taxation of collaborative economy platform workers.

Beyond issues of pure policy, the tax challenges revolving around the collaborative
economy bring to the forefront what is often an overlooked facet of tax law: the
issue of tax system administration. The collaborative economy is an environment of
high-volume/low-value transactions. Additionally, and as will be argued in detail in
Part Il to the present contribution, collaborative economy platform workers display
a number of characteristics (and by extension, enjoy a series of opportunities
for non-compliance) that are ordinarily associated with the so-called hard to tax
sector. However, collaborative economy platform workers operate in a somewhat
different manner from typical hard to tax groups, primarily because of the quasi-
centralized environment of the collaborative economy. These factors invite
compelling questions about the role that tax administrations should play within
this milieu. Broadly, the main function of tax administrations has always related
to safeguarding and policing tax compliance. Tax administrations conventionally
discharged this function through oversight, supervision and enforcement. Modern
and emerging approaches to tax administration support the idea of a so-called
‘service-oriented’ tax administration, wherein government bodies act to support
and facilitate voluntary tax compliance, lessening the formal focus on oversight and
enforcement. However, the nature of the environment of the collaborative economy
arguably calls into question whether and to what extent either these approaches is
entirely appropriate. Oversight and enforcement, on the one hand, and a service-
oriented approach, on the other hand, are both resource-intensive feats. As such,
perhaps the better question is that of how tax administrations should manage
the environment of collaborative economy platform workers, rather than how it
should supervise or service it. The discussion of the role of tax administrations
is a particularly relevant consideration within the scope of the present research,
since as will be discussed in detail in Part Ill to this thesis, many of the measures
contemplated or adopted with a view to improving platform workers’ taxation do
emphasize and attach an important role of tax administrations.
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8. Taxonomies and definitional issues

The term ‘collaborative economy’ raises significant definitional challenges, there
being no single authoritative understanding that is accepted and used across
the board.®* There are at least three separate sets of reasons for this pervasive
definitional ambiguity. Firstly, the collaborative economy is fraught by distinct
definitions from various sources. In developing definitions, different actors pursue
separate objectives, thereby augmenting the definitional dilemma. In some cases,
purported collaborative economy enterprises self-assign definitions to their (sub)-
business model and practices, compounding the multitude of existing definitions.>
Additionally, policymakers on the national®* and international arena® develop their
own definitions of the collaborative economy. Usually, policymakers’ definitions
seek to address legal or regulatory considerations, which explains their preference
for broad definitions in some cases and their exclusory approaches in other cases.
Separately, there exist a number of scholastic definitions, which typically favor rigor
over breadth.* Secondly, the collaborative economy proliferated at a rapid pace,
meaning emerging definitions are particularly prone to obsolesce.* Thirdly, there
are competing viewpoints as to the scope of the collaborative economy, as well
as well as a number of different taxonomies for describing collaborative economy
arrangements.

I2E]

51 Su-Ann Oh and J. Moon; ‘Calling for a shared understanding of the “sharing economy’”,
Proceedings of the 18" Annual International Conference on Electronic Commerce, 2016.

52 Georgina Gorog; ‘The Definitions of Sharing Economy: A Systematic Literature Review),
Journal of Management 13 (2), 2018, 175-189. For platform enterprises, the very notion of
‘collaborative economy’ is a buzzword, which creates a vested incentive to use this term to
describe their practices, regardless of whether or not the term is an appropriate descriptor
of their model.

53 OECD; ‘The Sharing and Gig Economy: Effective Taxation of Platform Sellers’, OECD
Publishing, 2019, page 21.

54  European Commission; ‘A European agenda for the collaborative economy’, COM (2016)
356 FINAL, page 3.

55 See, for example: Aurélien Acquier et. al; ‘Promises and paradoxes of the sharing economy:
An organizing framework; Technological Forecasting and Social Change 125 (C), 2017, pp.
1-10. See also: Lars Bocker and Toon Meelen; ‘Sharing for people, planet or profit? Analysing
motivations for intended sharing economy participation’, Environmental Innovations and
Societal Transitions 23,2017, pp. 28-39.

56 Florian Hawlitschek et. al; ‘Trust in the Sharing Economy’, Swiss Journal of Business
Research and Practice 70 (1), 2016, pp. 26-44.
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A. Common taxonomies

Without attempting to develop a comprehensive and pedantic review of all the
headings that exist to describe this business model, the following paragraphs
will briefly set out the main major taxonomies that are in practice used
interchangeably. My commentary immediately below strives to convey that many
of these nomenclatures are partial misnomers that do not accurately capture the
particularities of the collaborative economy phenomenon.*” Finally, a justification
is provided as to why the present contribution relies on the term ‘collaborative
economy’ rather than any of the other common taxonomies described below.

1) The gig economy

The term gig economy describes ‘temporary, project-based and flexible jobs’> This
roughly involves the provision of personal services by an individual to an end-user.
The notion of ‘gig economy’ carries nearly pejorative connotations, highlighting
the controversial nature of the labor relationships within the collaborative
economy, where workers are assigned the status of independent contractors by
platform enterprises. Similarly, the term ‘gig economy’ emphasizes the temporary
and amorphous manner in which platform workers typically undertake their
activities. In other words, the notion of ‘gig economy’ primarily emphasizes certain
organizational characteristics and the typical status of workers. However, the term
‘gig economy’ is an incomplete notion. Notably, this concept is misleading in that it
implies workers’ activities are generally temporary and project-based, disregarding
the practical reality that many workers perform platform activities on a full-time or
otherwise consistent basis. The term ‘gig economy’ discounts the full complexity
of the changing landscape of work conditions brought about by the collaborative
economy.

57 A similar line of argumentation regarding the definitional dilemmas at play in the
collaborative economy was developed by Georgios Petropoulous in ‘An economic review
of the collaborative economy’, Policy Contributions 5,2017.

58 Georgina Gorog; ‘The Definitions of Sharing Economy: A Systematic Literature Review’,
Journal of Management 13(2),2018, 175-189.
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2) On-demand economy

The term ‘on-demand economy’ focuses on the immediacy with which the supply
and demand sides of transactions are matched within this economic system.*®
This terminology will not be used in the contents of the present contribution, as
it is my view that this term is likewise a misnomer. Firstly, the term ‘on-demand
economy’ does not highlight the peer-to-peer character of collaborative economy
transactions. The collaborative economy has a specific tripartite structure, wherein
the primary role of platform enterprises is to facilitate the connection between a
workerand an end-user. The term ‘on-demand economy’ does not aptly capture this
tripartite structure. Secondly, the term does not reflect other core characteristics
of the collaborative economy, such as the reliance by workers on private assets in
rendering services.

3) The Uber-economy

Although admittedly less widely invoked, the term ‘Uber-economy’ is sometimes
used in literature.®® This term attempts to leverage conventional knowledge about
the specific business model of Uber and extend it into a general definition of the
collaborative economy. However, this term is an inherent mischaracterization. Uber
has a particular operational makeup, which is not reflective of the collaborative
economy as a whole. Most notably and unlike many other collaborative economy
enterprises, Uber does not merely provide a marketplace that enables exchanges
between workers and end-users. Instead, Uber notoriously exercises a significant
measure of control over the mannerin which workers render their activities through
their interface - to the point the characterization of workers as independent
contractors by Uber has been repeatedly challenged.®* Additionally, Uber has a
diversified business model and facilitates the performance of a number of different
services by workers, which does not hold true with respect to most collaborative
economy platform enterprises. The term ‘Uber-economy’ undeniably alludes to
core characteristics of the wider business model, namely the tripartite structure
of transactions and the reliance by workers on private assets in the performance

59 llaria Maselli et. al; ‘Five things we need to know about the on-demand economy’, Centre
for European Policy Studies WP 21, 2016.

60 Ibid.

61 Uberv. Aslam [2021] UKSC 5.
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of their activities. However, this term is liable to construct the mistaken viewpoint
that any single enterprise is a true epitome of the collaborative economy.

4) Sharing or access economy

The term ‘sharing economy’ is inarguably the most commonly applied taxonomy.
This expression carries similar connotations to the term ‘access economy’. These
terms describe activities where workers use private under-utilized assets to render
services to end-users. Such services may be rendered either off- or online. In either
case, the worker and end-user are connected or matched through a platform.®
Both taxonomies focus on the notion of workers monetizing the idle capacity of
private assets. Additionally, both taxonomies suggest that no transfer of ownership
of the assets generally occurs between the worker and the end-user.

The terms ‘sharing economy’ and ‘access economy’ indirectly place a considerable
measure of emphasis on transactions involving tangible assets. However, there
a sizeable sub-business model of platform-mediated peer-to-peer activities
involving intangible assets, such as the provision of time- and skill-based services.
Additionally, the term ‘sharing economy’ in particular sits oddly against the
reality that most platform workers perform their activities on a for-profit basis.
Semantically, the term ‘sharing’ implies disinterested altruism. This is inherently
incompatible with the for-profit character of most workers’ platform activities.

5) Collaborative economy

The term ‘collaborative economy’ was originally developed by Botsman and
Rogers.®® This term attempts to encompass the plurality of peer-to-peer platform
activities that are intermediated through platform enterprises. Botsman and Rogers
distinguished betweentwomajorcomponentsofthecollaborativeeconomy: product

62 Georgina Gorog; ‘The Definitions of Sharing Economy: A Systematic Literature Review’,
Journal of Management 13(2), 2018, 175-189. In a similar vein, the notion of ‘access
economy’ describes activities wherein a worker grants an end-user temporary access to a
private asset (e.g., by providing the end-user transportation services in a private vehicle or
by lending out an asset to the end-user).

63 Rachel Botsman and Roo Rogers; What’s Mine Is Yours: The Rise of Collaborative
Consumption, Harper Collins, 2010.
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service systems and collaborative lifestyles (which entail the provision of access to
assets and services without the transfer of ownership of the underlying asset)** and
redistribution markets, which refer to the re-sale of underutilized personal assets
on second-hand markets established by platforms.® Both components emphasize
the circulation and monetization of idling private assets, the peer-to-peer nature
of transactions and the role played by platform enterprises in facilitating the
underlying transaction. Semantically, the term ‘collaborative’ directly alludes to
the importance of the market mediation functions exerted by platform enterprises
and the element of social networking that characterizes peer-to-peer transactions.
Unlike other taxonomies, the notion of ‘collaborative economy’ effectively captures
and highlights all the salient characteristics of this economic system, rather than
focusing on a particular characteristic to the exclusion of others. For this reason, the
present contribution will hereinafter apply the expression ‘collaborative economy’.

B. Definitions of the ‘collaborative economy’
1) Definitions in domestic laws

Policymakers have seldom developed definitions of the collaborative economy
for domestic law purposes. For example, France has developed a definition of
collaborativeeconomyonline platforms, butnospecificdefinition ofthe collaborative
economy.® In other countries, such as Norway®” and the United Kingdom,® policy-
makers have not developed strict legal definitions of the collaborative economy.
Instead, they rely on scholastic definitions developed by government-appointed
experts or committees.®® Domestic approaches to the definition of the collaborative
economy also vary as regards the breadth of their scope. In Italy, an un-adopted

64 European Commission; ‘Scoping the Sharing Economy: Origins, Definitions, Impact and
Regulatory Issues’; Joint Research Reports - Institute for Prospective Technological Studies
(Digital Economy Working Paper 2016/01).

65 Ibid.

66 Eric Bocquet et. al; ‘Taxation and the collaborative economy: the need for a fair, simple and
unified regime’, Information Report 481, Senat [France].

67 OECD; ‘The Sharing and Gig Economy: Effective Taxation of Platform Sellers’, OECD
Publishing, 2019, page 23.

68 Nilufer Rahim et al.; ‘Research on the Sharing Economy’, HMRC Report 452, 2017, page 3.

69 Diane M. Ring; ‘Silos and First Movers in the Sharing Economy Debates’, Law & Ethics of
Human Rights 13 (1), 2019, pp. 61-96.
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draft bill defined the collaborative economy as ‘a business model based on the
optimal allocation and sharing of resources such as time and space, goods and
services through on-line platforms’™ Conversely, in other jurisdictions, peer-to-peer
transactions for the sale of goods are either explicitly orimplicitly excluded from the
definition of the collaborative economy.

2) Definitions developed by international governmental organizations

International governmental organizations involved in the proposal of policies for
regulating the collaborative economy likewise take uncoordinated approaches in
defining the collaborative economy. The EU Commission defines the collaborative
economyas ‘businessmodelswhereactivitiesarefacilitated by collaborative platforms
that create an open marketplace for the temporary usage of goods or services often
provided by private individuals.’ The Commission’s definition explicitly mentions the
tripartite structure of this economic system, referencing ‘three categories of actors
[involved]: (i) service providers who share assets, resources, time and/or skill [...], (ii)
users of these and (iii) intermediaries that connect [...] providers with users and that
facilitate transactions between them’. According to the Commission, ‘collaborative
economy transactions generally do not involve a change of ownership’, meaning this
definition minimizes (but does not explicitly exclude) transactions for peer-to-peer
sales of goods from the definition of the collaborative economy.” Originally, the EU

70 Ibid.

71 European Commission; ‘Scoping the Sharing Economy: Origins, Definitions, Impact and
Regulatory Issues’, Joint Research Reports - Institute for Prospective Technological Studies
(Digital Economy Working Paper 2016/01), page 3. See also: European Commission;
‘Exploratory Study of consumer issues in peer-to-peer platform markets,implicitly
confirming that the Commission definition suggests an exclusion of activities involving
the sale and re-sale of goods. As will be evidenced immediately below, the exclusion of
transactions involving the sale or re-sale of goods is also implied in some definitions of
the collaborative economy developed by scholars. However, there is a notable measure of
oddity in the approach of the Commission to exclude such activities from the scope of its
own definition. As will be explored in detail in Parts lll and IV to the present contribution,
the Commission recently developed a proposal for the sixth amendment of the Directive on
Administrative Cooperation (DACT). Under DAC7, collaborative economy platform operators
arerequired to reportto the competent authorities of Member States information pertaining
to the identity and consideration received by workers performing income-generating
activities through their interface. The scope of reporting under DACT extends to platform-
facilitated transactions involving both the provision of services and the sale of goods. The
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Commission used the terms ‘sharing’ and ‘collaborative economy’ interchangeably
in policy and public consultation documents, before settling for a more marked
preference for the term ‘collaborative economy’”? Conversely, the OECD has not
developed a working definition of the term. Instead, the OECD resorts to a descriptive
approach, whereby the collaborative economy refers to a multitude of platforms
‘matching demand and supply in specific markets’.™

3) Scholastic definitions

Some scholastic definitions attempt to delineate specific characteristics that
determine whether an economic arrangement falls under the collaborative
economy umbrella. An example of this approach is the definition developed by
Gerwe and Silva.” According to their definition, the collaborative economy is an
economic system involving:

- Transactions between service providers and end-users, wherein the connection
between these is established online by a platform, but the transaction itself is
undertaken offline;

- Service providers and end-users alike engaged in peer-to-peer rather than
professional transactions,

breadth of the scope of reporting under DACT7 was justified by the Commission on grounds
that will be explored in more detail elsewhere in the contents of this wider contribution.
However, there is some measure of legalistic oddity in the fact that the Commission has not
at the time of writing attempted to reason the obtuse relationship between the scope of
reporting set out in DAC7, on the one hand, and its definition of the collaborative economy
as here cited. | could only speculate that the Commission’s definition of the collaborative
economy is intended to serve different policy purposes than those pursued under DACT.
Alternatively, the argument could be made that transactions involving the sale and re-sale
of goods had come to account for a more significant segment of the broader collaborative
economy since the time the Commission developed its definition of the business model,
leading also to changes in perception as to the scope of the collaborative economy.

72 Nilufer Rahim et al.; ‘Research on the Sharing Economy’, HMRC Report 452, 2017.

73 Gideon D. Markman et al.; ‘The Distinctive Domain of the Sharing Economy: Definitions,
Value Creation, and Implications for Research’, Journal of Management Studies 58 (4), 2021,
pp. 927-948.

74 Oksana Gerwe and Rosario Silva; ‘Clarifying the Sharing Economy: Conceptualization,
Typology, Antecedents, and Effects’, Academy of Management 34 (1), 2020.
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- Service providers using private assets in the performance of their activities; and

- Transactions involving the granting by a service provider to an end-user of
temporary access to a resource, rather than transfer of ownership.™

Gerwe and Silva’s definition of the collaborative economy is criticized in other
literature as overly narrow and exclusory.” Notably, extending the definition only
to transactions performed offline excludes various forms of platform-mediated
transactions that may be performed remotely (e.g., tutoring, proofreading) and
using non-physical resources (e.g., time or skill). Similarly, the notion that trans-
actions need to be strictly peer-to-peer in character does not capture the full
complexities surrounding the identity of service providers. Asset owners acting as
service providers are not in all cases acting in a non-business capacity.”” Finally,
the focus on access to private assets without the transfer of ownership excludes
peer-to-peer transactions involving the sale of goods from the definition of the
collaborative economy, which is likewise a controversial viewpoint.

Other scholastic definitions attempt to conceptualize the collaborative economy
by way of exemplification. In this respect, Schor defines the collaborative economy
as ‘economic activities including the following possible categories: recirculation
of goods, increased utilization of durable assets, exchanges of services, sharing
of productive assets and building social connections’.” Definitions that focus on
exemplification tend to use broadly encompassing terminology, which further
complicates the delimitation of the notion.

C. Working definition of the collaborative economy

As the foregoing paragraphs have strived to convey, most taxonomies and
definitional approaches may have marked shortcomings, invite confusion and may
be liable to misrepresent the full environment of the collaborative economy. These
definitional issues are further compounded by the common use of alternative
taxonomies (e.g., ‘sharing’ or ‘gig’ economy), all of which impliedly emphasize some

75  Ibid.

76  Nilufer Rahim et al.; ‘Research on the Sharing Economy’, HMRC Report 452, 2017.

77 Ibid.

78 Juliet Schor; ‘Debating the Sharing Economy’, Essay available via: https://greattransition.
org/publication/debating-the-sharing-economy last accessed 4 October 2021.
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characteristics whilst understating others.” Nevertheless, definitional accuracy is a
relevant consideration for at least two main reasons. Firstly, a clear understanding
of the conceptis a necessary perquisite for coherent scholastic analysis.® Secondly,
the articulated understanding of the concept of the collaborative economy is
necessary for the purposes of determining the boundaries of this business model
and distinguishing it from other economic systems.?!

The present contribution purports to take a flexible understanding of the concept of
the collaborative economy, in line with the objectives of this research. Accordingly,
the present contribution does not attempt to develop a separate definition of
the collaborative economy. Instead, this analysis will rely on a working definition
focused on common typologies. In the context of the present contribution, the
term collaborative economy refers to a collection of labor markets that display the
following characteristics:

- Platforms acting to connect the supply and demand sides of transactions;
whereas the involvement of platforms in the mediation of transactions is
inarguably the most common feature of the collaborative economy as a whole,
it should be noted that different platforms may have different operational
makeups. In some instances, platforms only act to establish a marketplace
where workers and end-users connect. In other cases, platforms determine
the pricing of transactions and exert (some) control over the manner in which
workers perform activities. In the present contribution, references to ‘platforms’,
‘platform operators’ and ‘platform enterprises’ encompass all these variations;

- Profit-seeking activities by workers; in the vast majority of cases, platform
workers’ activities are undertaken on a for-profit basis. The archetypal vision of
the collaborative economy is premised on the notion that service providers are
primarily motivated by income-related reasons.®> However, and as described in

79 Daniel Schlangwein et. al; ‘Consolidated systemic conceptualization, and definition of the
“sharing economy’”, Journal of the Association for Information Science and Technology,
2020, pp. 817-838.

80 Ibid.

81 Koen Frenken and Juliet Schor; ‘Putting the sharing economy into perspective’,
Environmental Innovation and Societal Transitions 23,2017, pp. 3-10.

82 Brendan Churchill and Lyn Craig; ‘Gender in the gig economy: Men and women using digital
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paragraph 1.6 above, certain sub-models of the collaborative economy involve
the performance of not-for-profit activities by service providers. In the context
of the present contribution, ‘platform activities’ refer to activities performed by
workers with a view to generating profit. All references to not-for-profit activities
will be explicitly described as such;

Nature of transactions - access v. transfer of ownership; there are two main
types of activities that workers may perform in the context of the collaborative
economy, namely activities involving the provision of services (i.e., the granting
of access to an end-user to a private resource in exchange for consideration)
and the sale of goods (i.e., the transfer of ownership of physical or non-physical
goods in exchange for consideration). The present contribution will primarily
focus on platform activities involving the provision of services. This thesis
applies an understanding of the collaborative economy that is focused on
access to rivalrous assets, as opposed to transfers of ownership in assets. There
are two main types of transactions involving the sale of goods that are typically
associated with the collaborative economy. On the one hand, there are peer-to-
peer transactions involving the re-sale of personal or household items through
a platform. Almost by definition, dealings in used goods tend to occur on an
intermittent basis, meaning any income derived from such activities is usually
negligible.Ontheotherhand, certain platformenterprises supportamarketplace
for individuals (e.g., craftsmen) to sell handmade and oftentimes personalized
items. Such activities - unlike those involving the re-sale of used goods -
indeed tend to have a continuous character. However, the present contribution
excludes such activities from the main scope of analysis for two main reasons.
Firstly, such activities are markedly akin to a genuine business rather than the
para-entrepreneurial nature that conventionally characterizes the collaborative
economy. Typically, handmade and personalized goods destined for sale are not
developed by exploiting the capacity of under-used personal assets intended
for personal consumption, but by using tools and assets that are associated with
the service provider’s trade.®® Secondly, such transactions may in practice often

83

platforms to secure work in Australia’, Journal of Sociology 55 (4), 2019, pp. 741-761.

The types of assets used in such transactions (coupled with the reality that transactions
involving the sale of goods involve a transfer of ownership, rather than the mere granting
of temporary access to a personal asset) probably likewise explains why certain definitions
are phrased in a manner that impliedly or explicitly excludes the sale of goods from the
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involve elements of a mixed contract. This holds true in particular as regards the
sale of personalized goods, wherein the buyer provides detailed instructions as
to the quality and characteristics of the item to be purchased and which is then
developed and tailored by the seller by reference to these requests. For these
reasons, the focus in the present contribution will be restricted to transactions
involving the mere granting of access to assets (i.e., transactions involving the
provision of services). Any references to platform activities involving the sale of
goods will be explicitly described as such;

Identity of the worker; the archetypal collaborative economy service provider
is anindividual acting in a non-business capacity. In the context of this research,
references to ‘service providers’ and ‘workers’ describe individuals performing
platform activities and acting outside the scope of professional activity;

Assets used in the performance of services; in the context of this research,
references to the assets used by service providers ascribe rivalrous personal
assets - both physical and non-physical- used by workers in the performance of
platform-mediated income-generating activities.

scope of the collaborative economy. It should be noted that the present contribution does
not purport to argue that transactions involving the sale of goods cannot be described as
part of the collaborative economy altogether.
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I. FOREWORD

In conventional wisdom, there is a pervasive and misguided viewpoint that all
income-generating activities in the collaborative economy are the same. If that
were so, all forms of activity under the collaborative economy umbrella would raise
the same issues. However, the income taxation of platform workers depends on the
manner in which workers perform their activities and the assets they use as part of
these activities. The collaborative economy is a markedly heterogeneous economic
system. Some workers perform labor-intensive activities. Conversely, otherworkers’
activities are capital-intensive. Some workers’ activities combine labor and capital
moreevenly. Inlightof these considerations, the purpose of thisanalysisis todiscuss
and distinguish between the tax consequences of platform workers’ activities in
theride-, homesharing and all-purpose freelancing collaborative economy models.
Some major questions are common to workers’ activities in all three models here
considered. These include the inclusion of income derived from platform activities
in the workers’ basis for assessment, questions of income characterization, the
possible deductibility of expenses incurred in connection with income-generating
activities performed by workers, the question of whether losses incurred by
workers in respect of their activities may be offset against other income. However,
the manner in which these issues play out is influenced by the nature of workers’
underlying activities. Conversely, other issues are more prevalent or specific to
limited areas of the collaborative economy.®

84 By way of example, this part of the research will argue that controversies related to the
classification of platform workers as independent contractors rather that employees are in
practice more prevalent in the for-profit ridesharing, but do not arise in other segments of
the collaborative economy.
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Il. THE INCOME TAXATION OF COLLABORATIVE ECONOMY
PLATFORM WORKERS IN THE RIDE-, HOMESHARING AND ALL-
PURPOSE FREELANCE MODELS

1. General remarks on ride-, homesharing and all-purpose
freelancing activities

A. Ridesharing in the collaborative economy

Ridesharing arrangements involve the provision of private transportation services
to an end-user using the workers’ private vehicle in exchange for consideration.®
Ridesharing is one of the largest and most prolific areas of the collaborative
economy.®® Many urban clusters cap the number of taxicabs permitted to operate
therein.®” By operating outside the taxicab medallion whilst providing a service
that is largely interchangeable with that provided by taxicabs,®® collaborative
economy ridesharing enterprises are able to bypass ordinary barriers to market
access.

Some platform workers perform ridesharing full-time and rely on this activity to
derive a primary source of income. However, ridesharing workers perform such
activitieson a more limited basis and with a view to securing a supplemental source
of income.® Ridesharing entails low entry costs for workers, since the vehicle used
in the performance of activities is normally the platform worker’s private vehicle.

85 This definition of ridesharing was adapted from the Oxford English dictionary, where
the term ‘ridesharing’ was recently introduced. Like all other sub-business models
of the collaborative economy, ridesharing exemplifies the notion of ‘transactional
innovation’. Through the accessibility of technology, an activity that previously only
occurredinaninformaland largely community-based manner comes to be systematized
and ordained.

86 PwC; ‘The Sharing Economy’, Consumer Intelligence Series, 2015.

87  Scott Wallsten; ‘The Competitive Effects of the Sharing Economy: How is Uber Changing
Taxis?, Technology Policy Institute, 2015.

88 Carrie Brandon Elliott; ‘Taxation of the Sharing Economy: Recurring Issues’, IBFD Bulletin for
International Taxation 72 (4a), Special Issue, 2018.

89 OECD; ‘The Sharing and Gig Economy: Effective Taxation of Platform Sellers’, Forum on Tax
Administration, 2019
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Socially and economically, the growth of ridesharing relates to the low transaction
and opportunity costs afferent to this model.*°

Ridesharing arrangements consist of a tripartite structure common to the
collaborative economy in general, which involves a platform operator, workers
and end-users. The ridesharing platform maintains an interface accessible through
an internet browser and/or a smartphone application. Individuals interested in
providing ridesharing services register as platform workers or drivers.® End-users
sign up for an account on the interface, and, depending on the particularities of the
platform, they either submit a request for a specific destination, or browse through
available rides. The platform worker and end-user connect through the platform’s
interface.”

Such a description of ridesharing in the collaborative economy is, however, rather
crude. Different ridesharing enterprises operate distinctly. By way of example,

90 Anders Hansen Henten, and Iwona Maria Windekilde; ‘Transaction costs and the sharing
economy’, INFO 18 (1), 2016, pp. 1-15.

91 Platform workers are commonly subject to various vetting procedures (e.g., regarding the
quality of the vehicle intended to be used in the performance of activities and the fulfilment
of applicable licensing requirements). In most cases, ridesharing platform operators also
have internal onboarding procedures in place.

92 As will be discussed in more detail in Part IV to this wider thesis, there is a considerable
measure of contention as to whether many ridesharing platform operators merely
provide a marketplace where workers and end-users connect. In many cases, ridesharing
platform operators tend to exert a considerable measure of control over the manner in
which platform workers perform their activities. This aspect creates two separate sets
of issues: on the one hand, it brings into question the status of the ridesharing platform
operator itself. This aspect may be relevant, particularly in cases where entities whose
activities are restricted to the provision of a digitalized marketplace are subject to different
regulatory frameworks from those applicable to entities involved in the provision of private
transportation services. From an EU law perspective, this question was addressed by the
CJEU by reference to the perspective of whether the private transportation component
of the activities of ridesharing entities is a core facet of the operational makeup of the
undertaking concerned. On the other hand, where the involvement of ridesharing platform
enterprises extends beyond the provision of a digitalized marketplace and the platform
operator instead exerts some measure of control over the manner in which workers
perform their activities, the characterization of workers as independent contractors rather
than employees may likewise be brought into question. Otherwise put, different tax and
regulatory issues may arise depending on the nature of the activities of the ridesharing
platform enterprise.
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some ridesharing platform operators strictly limit the possibility of workers and
end-users to bargain their connection.®® Whereas some platforms allow end-users
to browse through available workers and routes and select a worker to connect
with, most ridesharing platforms automatically match a worker with an end-user
by reference to the details of the end-user’s request for transportation. Similarly,
different ridesharing platforms apply different internal policies as regards the
pricing of workers’ services.* Whilst some ridesharing enterprises allow the parties
to agree on a price for a journey, most others use price-setting arrangements. In
this respect, different ridesharing enterprises exert various degrees of control
over the conduct of workers. Importantly, some ridesharing platform operators,
particularly those focused on medium to long distance ridesharing, operate a cost-
sharing paradigm for workers.”® These differences may influence the income tax
consequences for workers.

B. Homesharing activities in the collaborative economy

As used in the context of this research, homesharing arrangements involve platform
workers providing short-term accommodation in property owned by or otherwise at
their disposal. Homesharing arrangements follow the tripartite structure common
broadly to the collaborative economy as a whole, wherein workers and end-users
connect through the digital interface provided and maintained by a platform
operator.

Within this wider model, there exist several variations of homesharing. Standard
homesharing arrangements involve the provision of accommodation in exchange
for consideration. Typically, homesharing platform operators recommend
pricing ranges, without however controlling the prices charged by workers. A
distinct arrangement is ‘home swapping’, wherein individuals ‘exchange’ homes
temporarily. Home swappers are ‘remunerated’ in virtual credits, which may
only be used to request to be hosted by another member of the same online

93 Anders Hansen Henten, and Iwona Maria Windekilde; ‘Transaction costs and the sharing
economy’, INFO 18(1), 2016, pp. 1-15.

94 This is the case with long-distance ridesharing platforms in particular. This issue will be
discussed in more detail in a subsequent sub-chapter to the present contribution.

95  Emily Griffis; ‘The Sharing Economy in Europe - How Airbnb and BlablaCar are changing
the future of tourism’, 2014.
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community.’® Generally, these credits cannot be cashed out or otherwise converted
into fiat currency. Therefore, on such platforms, every participating user acts as
both ‘worker’ and end-user.”

C. All-purpose freelancing activities in the collaborative economy

All-purpose freelancing in the collaborative economy is a broad digitalized labor
market that enables end-usersto outsource requests for ‘tasks’.*® Platform operators
provide, maintain and administer a digitalized interface, which allows users to
submit requests for outsourced services and to connect with task workers available
to render the service requested. Some tasking platforms enable the outsourcing
of virtually any task, exemplifying the notion of ‘all-purpose freelancing’. Other
platforms provide more specialized marketplaces, which only allow the outsourcing
of specific tasks.

One particularity of the tasker industry lies in that workers are considerably less
reliant on (private) tangible assets in the performance of their activities, especially
when viewed by comparison to ride- and homesharing platform workers. A key
characteristic of ride- and homesharing activities refers to the monetization by
workers of the excess capacity of tangible assets primarily intended for private
consumption. Because of the more specific nature of the underlying activities in
the ride- and homesharing industries, it is possible to associate certain tangible
assets with these models as a matter of generality. Vehicles are an integral and
necessary resource for workers to perform private transportation services through
ridesharing platforms. Similarly, homesharing services are provided by a worker
that has a home (or part of a home) available to be rented out on a short-term
basis. It is considerably more difficult to draw a mirroring association between a
particular tangible asset and the tasker industry. This is explicable for two self-

96 Ibid.

97 Because of the nature of home swapping, it is admittedly not entirely appropriate to
refer to individual participants engaging in transactions therein as either ‘workers’ or
‘end-users’. The wording referenced and applied here is merely an attempt at capturing
participants in home swapping activities within the general nomenclatures applied in this
wider contribution.

98 Tuija Toivola; ‘Sharing Economy Startups: New Wave of Networked Business Models in the
Changing World’, Journal of International Business Research and Marketing 3 (4), 2018, pp.
12-19.
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evident reasons. Firstly, virtually any service may be outsourced to a ‘task worker’.
The environment of the task industry is highly diverse. Secondly, because the
tasker model involves primarily labor-intensive activities for workers, a broad span
of services rendered by task workers do not involve the use of any tangible assets.
The main characteristic of tasking lies in its labor-intensive and human capital
oriented nature.”In this respect, the tasking industry involves the monetization of
time and skill. Tasking is not tangible asset-centric in the same manner as the two
other models here considered.'®

Additionally, the tasker industry as a whole does not have a clear counterpart
outside the realm of the collaborative economy in the same manner that the
ride- and homesharing models do. Ridesharing platforms mediate a service that
arguably competes directly with the formal taxicab industry. By the same token,
homesharing services are nearly identical to those provided by established
hoteliers. When it comes to the tasker industry, it is significantly more difficult to
speak intuitively of a clear counterpart. This is attributable to two major factors.
Firstly, apart from major tasking platforms, there does not exist a non-virtual
marketplace for the supply and demand exchange of all-purpose freelancing.
Secondly, many of the services mediated through tasking platforms have a deeply
informal character and have always been provided in a peer-to-peer manner rather

99 Burcin Bozdoganoglu; ‘Tax Issues Arise From a New Economic Model: Sharing Economy’,
International Journal of Business and Social Science, 8 (8), 2017, pp. 119-137.

100 Another notable difference between the task industry and the two other sub-business
models here discussed refers to the medium through which the underlying service is
rendered by the worker to the end-user. In the case of ride- and homesharing activities,
workers and end-users connect digitally through the platform interface, but the underlying
service is rendered in-person. Conversely, various services associated with the all-purpose
freelancing industry may be rendered either in-person or remotely. Some such services (e.g
household services) are of course provided in-person. Other services (e.g., tutoring) may be
provided either in-person or remotely, depending on the arrangements in place between
the platform worker and the end-user. In the vast majority of cases, the medium through
which a service is rendered (in-person or remotely) does not impact the tax treatment of
the receipts derived by the worker therefrom as a matter of practical reality. However,
when the worker and end-user are in different jurisdictions, the cross-border character of
the transaction may impact its tax treatment. However, when such services are rendered to
an end-user in a different jurisdiction on a de minimis basis, it is unlikely that the platform
worker would be taken to have a sufficiently strong nexus to the state of source of that
income to trigger tax consequences for the platform worker in that state.
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than through regulated channels. Whilst it could be argued that the ridesharing
and homesharing collaborative economy models have de-formalized taxicab and
short-term accommodation services, there is some room to argue that the tasking
industry achieves the opposite, that is, to formalize the supply and demand for
certain services.

2. Income derived from ride-, homesharing and all-purpose
freelance activities: inclusion in the tax base and issues of income
characterization

Thefirst fundamental issue as relevant to the income taxation of ride-, homesharing
and all-purpose freelance workers refers to whether the receipts derived from their
activities are taxable. The following paragraphs will firstly ascertain the nature of
the receipts derived by workers from activities in these collaborative economy
models. Subsequently, this analysis addresses issues related to the inclusion and
characterization of workers’ income.

A. The nature of receipts derived by workers from ride-, homesharing and all-
purpose freelance activities

1) Receipts derived from ridesharing activities

Ridesharing workers provide private transportation services in exchange for
consideration. The main elementin the receipts derived by workersfromridesharing
activities relates to fares derived from their provision of private transportation
services. However, workers may earn a significantly more diversified span of
receipts. For example, many ridesharing platforms allow passengers to pay tips.
Additionally, some ridesharing platforms pay out referral bonuses to platform
workers when a worker refers another person to the platform. Some ridesharing
platforms also developed specific reward programs for workers, such as reduced
platform commissions.:%

101 See, for example; Sunil Parekh and Ali Wiezbowski; ‘Uber Pro(beta): Helping Drivers and
their Families Reach Their Goals, On and Off the Road’, available via: https://www.uber.
com/newsroom/uberpro/ last visited 5 May 2022.
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2) Receipts derived from homesharing activities

For homesharing workers, base platform receipts are payments received from
guests for the short-term accommodation services provided. Given the nature of
homesharing activities, these receipts may also include cancellation fees charged
to guests or customers'®* or security deposits unequivocally withheld from guests
or customers.*®

Whether homesharing workers may derive accessory receipts beyond payments
for the provision of short-term accommodation depends on the policies of
homesharing platform operators. In a similar fashion to ridesharing, homesharing
workers sometimes receive referral bonuses.’®* Since such amounts do not relate
directly to the provision of short-term accommodation, they may follow a different
tax treatment than the base receipts. Additionally, some homesharing platform
operators also maintain reward mechanisms. For example, some platforms provide
for aso-called ‘superhost’ category,'® which rewards workers with low cancellation

102 EY; ‘Airbnb - General Guidance on the taxation of rental income’, United States, 2017.

103 1Ibid. In most states, security deposits are not considered taxable income to the extent that
they entail a prima facie obligation of repayment. This flows naturally from the fact that
income tax cannot be applied n respect of an item of income over which the taxpayer does
not enjoy dominium. Conversely, security deposits that are ultimately withheld may qualify
as taxable income. However, amounts charged purely for the repair of damages to a rental
property caused by a guest may be characterized as a cost compensation and therefore be
excluded from taxation in some systems.

104 See, in this respect: ‘Airbnb Referral Program Terms and Conditions’, available via: https://
www.airbnb.com/help/article/2269/airbnb-referral-program-terms-and-conditions  last
visited 5 May 2019.

105 See, in this respect: ‘Airbnb - Superhost: Recognizing the best in hospitality’, available
via: https://www.airbnb.com/superhost last visited 5 May 2019. As part of the foregoing
discussion about issues of worker misclassification in the ridesharing branch of the
collaborative economy, it has been pointed out that courts may at times consider the
particularities of reward/disciplinary mechanisms that platform operators have in place
in relation to workers. In the context of the present discussion regarding homesharing, it is
important to draw a distinction with the impact of such reward/disciplinary mechanisms
compared to ridesharing. The mere fact that a platform operator has such internal
mechanisms in place cannot be automatically be equated with an assertion of worker
misclassification in the homesharing industry, despite the fact that such mechanisms
were a part of courts’ reasoning in questions of worker misclassification revolving around
ridesharing workers. Firstly, in the jurisprudence on worker misclassification issues in
the realm of ridesharing, courts never described reward/disciplinary mechanisms as a
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rates and positive reviews. Workers may derive two types of rewards: cash and non-
cash rewards. Cash rewards include flat percentage premiums on referral bonuses
or fixed-value coupons. Similarly to what has been said in relation to referral
bonuses, considering the direct link between the platform activities of the worker
and these rewards, there is no reason to exclude them from an understanding of the
notion of homesharing receipts. Non-cash rewards, however, raise more nuanced
considerations. Homesharing platforms will sometimes reward workers through
‘boosts’, such as increased visibility of their listings on the interface of the platform.
These may increase the amounts received by homesharing workers, since higher
visibility entails the possibility of reaching a wider audience of potential guests.
The value of this reward, however, would probably best be interpreted as an
integral part of the worker’s homesharing receipts from the provision of short-term
accomodation rather than as an accessory receipt. On pragmatic grounds, it does
not seem feasible to attempt to quantify such a reward with a view to giving it a
concrete cash correspondent. Additionally, such a reward results in the generation
of guest payments for the provision of short-term accommodation services, rather
than in a payment accessory to such activity.

A distinct question to raise refers is that of the treatment of so-called ‘site credits’
that may be derived in connection with platform-mediated home swapping
arrangements. Home swapping is a variant of collaborative economy homesharing
whereby individuals connect through the interface of a platform to vacation in
each other’s homes. After providing short-term accommodation in their home,
home swappers receive site credits, which can then be used in order to vacation
in the home of another member of the same community. There is no possibility
to cash these credits out or otherwise use them outside the community. These
transactions are ultimately (indirect) barter transactions, since two members of the
same community are ultimately exchanging short-term accommodation for short-

decisive consideration. These aspects were instead looked at in tandem with other factors
that suggested a relationship of control and subordination between platform operators
and workers. As such, the existence of reward mechanisms in the homesharing industry
alone cannot be an argument to cast doubt on workers’ misclassification as independent
contractors. Secondly, it is important to stress that in the context of ridesharing, such
mechanisms entailed either rewards or disciplinary action by the platform operator in
relation to the worker. In the context of homesharing arrangements, these mechanisms
typically only determine the eligibility of workers for certain rewards, but they do not
usually entail disciplinary action.
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term accommodation. The fact that site credits are used - and indeed, the fact that
such credits are essentially the trading currency of the platform - does not alter the
character of these transactions as barter transactions, since the site credits simply
cannot be used outside the community or for any purpose other than another
home swap.

From a normative standpoint, a broad-based definition of income!®® would suggest
that any accretion to wealth or increase in consumption power could be regarded
as income.'%” But, as a matter of practical reality, most tax systems inject additional
nuances into their understanding of income, which may lead to the exclusion of
such receipts from taxation. More specifically, most tax systems provide that
income is only regarded as such if generated from ‘real-money trade’ or ‘in-world
transactions’.’® This determines an almost explicit exclusion of receipts from
virtual transactions and which cannot be converted into cash.’® Consequently,
under this approach, home swapping will not trigger any income tax consequences
for participants.’’® The fact that receipts from home swapping are generally not
taxable because they do not produce any income for tax purposes alleviates a
number of otherwise onerous compliance and enforcement challenges. The main
issue associated with the taxation of home swapping by reference to the site
credits earned on the platform would be valuation. Of course, it could be argued
that the site credits could potentially be used as a frame of reference and given a
corresponding market value for the purposes of taxation. It is however important
to not underestimate the practical difficulties that this could pose. Considering, in
particular, the impossibility of cashing out home swapping site credits or otherwise
exchanging them, it becomes apparent that such credits were not intended to
be given a correspondent in the open market. Theoretically, their value could be
estimated for example, by reference to the rental prices and amounts charged in
various destinations, but this would still amount to a costly and difficult exercise,
especially in cross-border situations.

106 Charles R. Hulten and Robert M. Schwab; ‘A Haig-Simons Tiebout Comprehensive Income
Tax’, National Tax Journal, 44(1), 1991, pp. 67-78.

107 Ibid.

108 Aleksandra Bal; ‘Taxation of Virtual Wealth’, IBFD Bulletin for International Taxation 65, 2011,
pp. 147-160.

109 |Ibid.

110 Giorgio Beretta; ‘Taxation of Individuals in the Sharing Economy’, Intertax 45 (1), 2017.
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3) Receipts derived from all-purpose freelancing activities

Task workers derive income primarily from payments received as consideration
for services rendered to end-users. Platform operators may also allow end-uses to
pay out tips to workers.!!! Because such amounts are directly related to the service
rendered by the worker, their tax treatment would follow the one applicable to
the other elements of consideration for the service performed. Additionally, task
platforms may often provide workers with referral bonuses in a manner similar seen
and discussed in connection with ride- and homesharing.!? When such payments
cannot be assimilated with the underlying activities of the worker, they would be
treated separately for tax purposes from other elements of consideration received
by the worker.'*®

B. Issues of income inclusion and characterization for receipts derived from
ride-, homesharing and all-purpose freelancing activities

As a matter of broad generality, the question whether receipts derived by workers
from activities undertaken through platforms are taxable income depends initially
on whether a tax system follows a global or schedular definition of income.*** Under
a global approach, any clearly realized ascension to wealth is income for, regardless
of the nature of the underlying activity. In such a system, allincome is taxable unless
specifically excluded. Conversely, schedular systems follow an ‘inclusion’ and
formally exhaustive approach towards defining taxable income. Under a schedular
system, an item of income is only taxable if it is included in an existing category or
‘schedule’!®® The distinction between global and schedular systems is somewhat
theoretical, in that no tax system follows either approach fully.** The question of

111 See, for example: ‘TaskRabbit - Tipping Taskers’, available via: https://support.taskrabbit.
com/hc/en-us/articles/216901546-Tipping-Taskers last visited 5 May 2019.

112 |Ibid.

113 Such accessory payments may be treated, for example, under a residual income schedule,
particularly when they are derived on a one-off basis. Alternatively, such amounts may be
deemed to be excluded from taxation, depending on the applicable income tax rules.

114 Giorgio Beretta; ‘Taxation of Individuals in the Sharing Economy’, Intertax 45 (1), 2017.

115 |Ibid.

116 Apurely globalincome tax system would involve the aggregation of allincome derived by a
taxpayer and the application of a single tax to this aggregate amount. Under this theoretical
model, allincome follows the same tax treatment, regardless of its nature or source. Global
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whether a tax system applies a global or schedular approach to the definition of
income provides a (partial) answer to the question of whether an item of income
is taxable. This dichotomy alone does not however indicate the substantive tax
treatment of an item of income, which depends heavily on its characterization for
tax purposes.'’” The characterization of platform workers’ income in turn depends
on the nature of their activities, the way in which their activities are performed and
the assets used in the performance of these.

1) Inclusion and characterization issues related to receipts derived from
ridesharing activities

Amounts derived by workers from ridesharing activities are in principle ‘income’
under either a global or a schedular approach.!*® In a more substantive sense,

systems apply an arguably purist approach to the definition of income. However, to follow
this approach strictly in practice would be to disregard the particularities of different items
of income (e.g., the exposure of certain items of income to economic double taxation).
Additionally, a purely global approach cannot accommodate the income tax incentives
that many states, countries and jurisdictions often grant on grounds of public policy.
For these reasons and others, income tax systems that formally apply a global definition
of income in practice include various ‘schedularized’ elements (e.g., differentiated tax
rates for different items of income, different assessment and collection mechanisms for
different items of income, etc.) that determine a departure from a purely global definition
of taxable income. In a similar vein, schedular systems may be inherently vulnerable to tax
arbitrage (e.g., taxpayers seeking a characterization of their receipts that ensures exclusion
from any income schedule or at the very least inclusion in a low-tax schedule) and high
compliance and administration costs. Against this backdrop, income tax systems that
follow a theoretically schedular approach usually define income categories broadly and
make provision for residual income schedules aimed at preventing income from escaping
from taxation.

117 As this analysis will strive to convey, income characterization impacts a number of other
considerations, such as the possibility and extent of deductibility of expenses incurred
by a platform worker in connection with the income and the approach followed to the
compensation of losses from platform activities against income from other sources.

118 Giorgio Beretta; ‘Taxation of Individuals in the Sharing Economy’, Intertax 45 (1), 2017.
Under a benchmark global system, any realized increase in the taxpayer’s consumption
power is income. Receipts from ridesharing activities would qualify as such. Under a
schedular system, receipts from ridesharing activities are taxable income provided they fall
under an existing schedule. The assumption laid out in these paragraphs that receipts from
ridesharing activities would be included in taxable income by schedular systemsis based on
the breadth with which such schedules are defined in practice. There may be a number of
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the question of whether platform income is to be included in the taxable base
of ridesharing workers invites the inquiry into whether ridesharing receipts
correspond to a recognized income category. Income characterization is relevant
across the board, regardless of whether a given tax system follows a global or a
schedular approach to defining taxable income. Both global and schedular systems
treat income differently depending on its character.

The characterization of ridesharing receipts essentially depends on two main
variables: the recognized sources or categories of income in the relevant tax system
and the manner in which the ridesharing worker conducts their activities. These
two aspects are highly interrelated, so it would be mistaken to dissociate them
from one another.

On a basic level, ridesharing receipts would most readily be assimilated to business
income,'® trading income!?® or income from self-employment.’* These three
categories here cited are merely examples of national tax lexicon, but at their
core, they all refer to income earned by an individual undertaking an income-
generating activity on an independent basis.'? In general, there are three main
elements relied on by most tax systems in order to ascertain whether an item of
income may be regarded as trading, business, or self-employment income. Firstly,

cases where ridesharing receipts may not be subject to tax. Receipts from ridesharing may
be non-taxable income to the extent that they fall under a threshold for de minimis income.
As a matter of public policy, many tax systems allow an exemption for a predetermined
portion of every (individual) taxpayer’s income from tax. Additionally, tax on ridesharing
income can be minimized or potentially neutralized by the application of deductions
for expenses incurred in connection with the generation of such income. As regards the
receipts from ridesharing activities, platform workers are essentially in the same position
as any regular independent contractor or sole entrepreneur. They are normally taxed on a
net basis, on the difference between gross receipts and allowable deductions.

119 Marek Herm; ‘Estonia - Individual Taxation’, last reviewed 1 February 2019, IBFD Country
Analyses.

120 Belema Obuoforibo; ‘United Kingdom - Individual Taxation’, last reviewed 1 February 2019,
IBFD Country Analyses.

121 John G. Rienstra; ‘United States - Individual Taxation’, last reviewed 1 April 2019, IBFD
Country Analyses.

122 Belema Obuoforibo; ‘United Kingdom - Individual Taxation’, last reviewed 1 February 2019,
IBFD Country Analyses. Giorgio Beretta; ‘Taxation of Individuals in the Sharing Economy’,
Intertax 45 (1),2017.
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the income should flow from an activity conducted independently by the taxpayer
(independence). Secondly, the underlying activity should be undertaken on a
continuous or regular basis (continuity or regularity). Thirdly, the activity must
have a profit-making motive or profit-making potential.

A) Elements in the definition of business, trading or self-employment
income: independence

Business, trading or self-employment income is derived from an independent
activity.’ Independence entails that the taxpayer performs an income-generating
activity outside the control and direction of a principal. The taxpayer is personally
exposed to the risk and rewards of the underlying activity, as there is no principal
to which these may be passed onwards.'?*

B) Elements in the definition of business, trading or self-employment
income: carrying on an activity on a continuous basis

In most tax systems, income may only qualify as trading, business or self-
employment income if it is derived from a continuous activity. In this respect, tax
systems may employ different terminologies, with some requiring that the activity
be ‘carried out on a continuous basis’,**® and others simply making reference to the
‘lasting’ character of the activity.’® In other cases, a legal system may also make

123 See, for example: Herbert Buzanich; ‘Austria - Individual Taxation’, last reviewed 1 January
2019, IBFD Country Analyses.

124 Thereis no unanimously predetermined understanding of the term ‘independence’. In light
of the pan-comparative methodology applied in this part of my research, I instead interpret
this term by reference to its ordinary meaning. The ordinary meaning of ‘independence’
involves the consideration of (absence of) control over the exercise of the underlying activity
and the risk profile of the taxpayer performing the activity. In this respect, an activity is
independent when the taxpayer determines the particulars of the conduct of the activity,
rather than performing these under the detailed direction and supervision from a principal.
Exposure to risk entails that (1) the profitability of the activity depends on the conduct of
the taxpayer alone and (2) that the taxpayer manages risk factors autonomously, without
the possibility of passing these onwards to a principal.

125 Herbert Buzanich; ‘Austria - Individual Taxation’, last reviewed 1 January 2019, IBFD
Country Analyses.

126 Andreas Perdelwitz; ‘Germany - Individual Taxation’ last reviewed 1 April 2019, IBFD
Country Analyses.



THE BASIC INCOME TAX CONSEQUENCES ‘ 7

reference to the activity being carried out ‘regularly’®” or having an ‘ongoing’
character.'?®

An independent activity that does not meet the continuity requirement may be
subject to different tax rules. In Estonia, for example, income from an independent
activity carried out occasionally is treated as ‘other income on which tax is not
withheld’**® a schedule of income taxed on a gross rather than a net basis. In this
respect, Estonia provides an example of a case where the income may be taxed
more heavily if it cannot rightly be captured under the rules for the taxation of
trading, business, or self-employmentincome. A similar situation is seen in Finland,
where the tax administration has recently issued an opinion stating that amounts
derived from ridesharing activities cannot generally be regarded as business
income by reason of the ‘sporadic and small-scale character’ of the activities,**°
and consequently, expenses incurred in connection with deriving platform income
are non-deductible. At the time of writing, neither the Estonian nor the Finnish tax
administration have clarified where the line between sporadic or occasional and
regular activities lies for the purposes of ascertaining the character of an item of
income as business income.

In other cases, receipts from non-continuous activities may be subject to more
beneficial taxation. For example, the Japanese schedule for occasional income

127 Marek Herm; ‘Estonia - Individual Taxation’, last reviewed 1 February 2019, IBFD Country
Analyses.

128 Higgins v Commissioner, 312 United States 212 (1941). See also: E. John Lopez; ‘Defining
“Trade or Business” under the Internal Revenue Code: A Survey of Relevant Cases’, Florida
State University Law Review 11, 1984, pp. 949-977. The requirement for a continuous,
lasting, or regular character of the activity, much like the independence criterion, can
be taken to stem from the very nature of what a trade or business represents. Almost by
definition, a trade or a business implies a certain degree of consistency or continuity, rather
than a merely one-off or purely occasional activity.

129 Republic of Estonia, Tax and Customs Board; ‘Taxation of the income of drivers providing
passenger transport services through a ride-sharing service platform’, available via: https://
www.emta.ee/en/private-client/taxes-and-payment/taxable-income/other-types-income
last accessed 2 June 2022.

130 Laura Ambagtsheer-Pakarinen; ‘Finland - Tax administration opines on tax treatment
of Uber drivers’, available via the IBFD Tax Research Platform. See also: Finnish Tax
Administration (Vero) Opinion No. A107/200/2015.
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follows a half-base regime,** whereby only half of the amounts of occasional
income are taxable. Similarly, in Israel, income from occasional activities is taxed
on a gross basis, but at half the statutory rate applicable to business income.

It is nevertheless important to note that continuity is not always an element in the
definition of business, trading, or self-employment income. Under Portuguese tax
law, for example, this criterion is not included in the definition of business income,
and occasional income from any independent trade or profession is explicitly
included in this schedule.**

When a continuity requirement is embedded in the definition of trading, business, or
self-employmentincome, this may considerably influence the taxation of ridesharing
platform workers. Many ridesharing workers perform activitiesin order to supplement
their income, rather than to generate a main source of personal income.** In such
cases, the (temporal) extent of their activities may impact the qualification of income
for tax purposes, which will in turn impact the tax treatment of such income.*>*

Another important issue regarding the continuity criterion refers to the definition
of the notion itself. Merely providing for a requirement of continuity for the activity
does not give any substantive indication of just how regular a particular activity
would have to be in order for the income earned therefrom to qualify as trading,

131 Makiko Kawamura et al.; ‘Japan - Individual Taxation’, last reviewed 1 January 2019. IBFD
Country Analyses.

132 Ana Valente Vieira and Nuno Cerejeira Namora; ‘Portugal - Individual Taxation’, last
reviewed 1 January 2019. IBFD Country Analyses.

133 OECD; ‘The Future of Social Protection - What Works for Non-standard Workers?’, OECD
Publishing, 2018.

134 Such an outcome may be problematic from a neutrality perspective, specifically in
those cases where a ridesharing worker providing private transportation services on an
occasional basis is compared to another taxpayer providing the same service - whether
within or outside the realm of the sharing economy - on a regular basis. Tax systems where
regularity is not decisive or simply not seen as an element of the definition of business,
trade, or self-employment income have a built-in protection against such outcomes. There
is, however, something to be said in favor of treating income from an independent activity
under a different schedule than business income on the grounds of the activity having
an irregular or merely occasional character. From the perspective of legal simplicity, it is
completely reasonable to provide for a simplified taxation regime (gross taxation, half base
or reduced rate) for such items of income.
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business, or self-employment income. Certainty and clarity as regards what
continuity entails is especially important given the flexibility that ridesharing
workers enjoy in deciding when and for how long to perform activities. With the
proliferation of ridesharing as a means for individuals to derive supplementary
sources of income, these questions become imperative.

C) Elements in the definition of business, trading or self-employment
income: the intention to generate profits

The third element in determining the character of an item of income as trading,
business, or self-employment income refers to the intention of the taxpayer to earn
a profit from the underlying activity.'*® At face value, this criterion seemingly invites
an inquiry into subjective elements about the intent of the taxpayer.’*® In practice,
however, the profit-making motive is usually interpreted objectively to ascertain
whether an activity has income-generating potential.*

In many tax systems, an activity that lacks a profit-making or profit-seeking
element will be regarded as a hobby.**® There are two major approaches of dealing
with hobbies for tax purposes. In some systems, hobbies are not seen as a source
of income, meaning that any receipts from that activity will be non-taxable.’® In
other systems, income from activities regarded as hobbies may be taxable, but
restrictions may apply on the deductibility of expenses or the compensation of
losses from the activity.

In the case of ridesharing workers, a profit-making motive is not difficult to
establish. Profit-making or profit-seeking activities differ from mere hobbies in that
the latter embed a strong element of personal consumption or leisure'*® - which
could hardly be said in relation to an activity such as ridesharing.'** There are a

135 Marco Ardizzioni et al.; German Tax and Business Law, Sweet & Maxwell Publishing, 2005.

136 Walter J. Blum; ‘Motive, Intent, and Purpose in Federal Income Taxation’. The University of
Chicago Law Review, 34, 1967, pp. 485-544.

137 Hugh J. Ault and Brian J. Arnold; Comparative Income Taxation: A Structural Analysis, 3™
edition, Wolters Kluwer Law and Business, 2010.

138 Ibid.

139 Marco Ardizzioni et al.; German Tax and Business Law, Sweet & Maxwell Publishing, 2005.

140 Ibid.

141 In some jurisdictions, such as Australia, the establishment of a profit-making objective of
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number of other objective factors that can be examined in order to establish the
profit-making objective and potential inherent in ridesharing activities, ranging
from the fact that a concrete service is provided to another person, to the level
of organization at stake in ridesharing activities (i.e., registration with a platform,
compliance with the terms of the platform, etc.).

D) Brief findings on the issues in the characterization of receipts from
ridesharing activities

In the case of ridesharing workers earning all or most of their taxable income
from platform activities, their receipts would very likely be included under a
trading, business, or self-employment category.*** For such workers, the continuity
requirement in particular would be non-contentious. The emergence of ridesharing
and the flexibility it affords to workers in determining when and how much to work
may however lead to numerous borderline situations for workers who only perform
such activities occasionally.

To the extent that a ridesharing worker also derives accessory receipts from their
activities, the characterization of these will normally follow the one attributed
to the base fares, provided the accessory receipts are linked with the base fares.
Conversely, accessory receipts not directly related to the worker’s underlying
activity would be addressed separately depending on their nature (e.g., as a gift or
an item of occasional income).

2) Inclusion and characterization issues related to income derived from
homesharing activities

As a matter of generality, receipts derived from homesharing activities would
normally be seen as taxable income in most jurisdictions.'* Issues related to the

ridesharing - as well as the establishment of the profit-making potential of ridesharing as
an activity in and of itself - seems like a non-contentious matter. The Australian Tax Office
seemingly assumes an income-generating objective on the part of the ridesharing workers.
142 The question of effective taxation would then of course depend on whether the income is
actually reported and/or whether the applicable tax rules are effectively enforced.
143 In a global system of taxation, receipts from homesharing activities would be formally
taxable under the notion that they are a definite ascension to wealth. In a schedular
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characterization of receipts derived by workers from homesharing activities can be
more complex. The nature of homesharing arrangements implies that receipts from
such activities could be regarded either as rental income from immovable property
or, alternatively, as business, trading income, or self-employment income. In some
cases, it is possible that homesharing receipts are never assimilated to rental
income from immovable property, by reason of the character of the activities of the
homesharing workers concerned. This issue will be discussed separately.

A) The dichotomy in the characterization of receipts from homesharing
activities: Rental income from immovable property or active income

There is no singular definition of rental income from immovable property. In some
cases, a statutory definition may not be in place at all, and the task of interpreting
this notion is left to courts. In some tax systems, receipts from immovable property
are included in a wider schedule for investment or passive income!* rather than
being a standalone category.

As a matter of generality, rental income from immovable property includes receipts
from leasing real estate.** Rental income from immovable property is regarded as

system, income from homesharing could be regarded as taxable income either because
it is assimilated to a predefined category of income - such as rental income or trading or
business income - or because it is captured by a residual and open-ended schedule of
‘otherincome’ or a more specific schedule forincome from occasional activities. See, in this
respects, the foregoing discussion related to the inclusion of receipts derived by ridesharing
workers in the definition of ‘taxable income’. As highlighted in the foregoing paragraphs,
the taxable income of homesharing workers should include, as a matter of principle, the
entirety of their receipts from platform activities - meaning, the actual accommodation
fees received from guests, as well as other amounts such as retained security deposits,
cancellation penalties withheld from guests, as well as any accessory receipts in the form
of rewards and bonuses derived from the platform operator itself, provided that these are
linked to the underlying activities of the worker.

144 Belema Obuoforibo; ‘United Kingdom - Individual Taxation’, last reviewed 1 February 2019,
IBFD Country Analyses. See also: Andreas Perdelwitz; ‘Germany - Individual Taxation’, last
reviewed 1 April 2019, IBFD Country Analyses.

145 See, for example: Germany Fiscal Code, § 21. For its part, a lease is merely a contract
whereby one party, being the lessor, grants another party, being the leassee, the right of
usage and possession of their real estate in exchange for consideration, See, in this respect:
Michael A. Oberst; ‘The Passive Activity Provisions - A Tax Policy Blooper’, University of
Florida Law Review 40, 1988, pp. 641-688.
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passive income across the board, since it involves the (passive) exploitation of an
tangible asset.*® Rental income from immovable property is rarely taxed on a gross
basis: taxpayers are generally allowed to deduct expenses related to the generation
of such income.’” There are however some systems where expenses incurred in
connection with the generation of rental income from immovable property are
non-deductible, effectively resulting in the gross taxation of such income.**® Rental
income from immovable property may be taxed at a different (usually lower) rate
than business or trading income, and specific allowances, tax breaks or exemptions
may be available to use against rental income from immovable property
specifically.* By contrast, trading, business or self-employment income covers
receipts from independent, regular, profit-seeking or profit-making activities. The
income is generated through the active involvement of a person rather than the
mere exploitation of an asset.

In principle, the line between business, trading, or self-employment income, on the
one hand, and rental income from immovable property, on the other hand, should
not be especially blurry. However, the nature of the activities of homesharing
workers may potentially lead borderline questions. Rental income is the product of
a passive activity. The activities of the lessor usually only extend to the act of making
the property available to a lessee.®® Rental activities are focused on the object of
the transaction. By their very nature,homesharing activities very often entail a more
active involvement by the worker than a typical short-term lease. Many workers
in the homesharing industry act like hoteliers more so than landlords, providing
guests accessory services above and beyond pure short-term accommodation.'*!

146 Ibid.

147 Andreas Perdelwitz; ‘Germany - Individual Taxation’ last reviewed 1 April 2019, IBFD
Country Analyses.

148 Vigdis Sigurvaldadottir; ‘Iceland - Individual Taxation’, last reviewed 1 February 2019, IBFD
Country Analyses.

149 HMRC; ‘Guidance HS223 - Rent a Room Scheme’, 2019.

150 The involvement of the lessor may and oftentimes does also extend to the performance
of a number of other activities related to the lease, more specifically the determination
of the contractual terms of the lease agreement (for example, the determination of the
length of the lease agreement) and the performance management decisions regarding the
lease agreement and the immovable property itself (for example, the selection of leasees,
decisions regarding property improvements or renovations, or decisions regarding the
insurance of the immovable property).

151 Thesesecondary services or amenities often include cleaning services, meals, travel advice,
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The more extensive the scope of these secondary services, the more questionable
the character of the activity as passive.’® When the services provided by a
homesharing worker encompass the provision of short-term accommodation and
additional amenities geared specifically at securing or increasing guest or customer
satisfaction, these activities may meet the hallmarks of a trading, business, or self-
employment activity.'*?

Homesharing platforms may enforce guidelines or requirements related to the
minimum standards that a listed property should meet for a listing to be accepted
and publicized on the platform, but they will rarely require that homesharing
workers actually provide accessory services to guests or customers. Consequently,
the decision of whether or not to render such secondary services is generally the
latitude of the homesharing worker. The autonomy enjoyed by workers entails that
whether or not the receipts of a given platform worker are to be regarded as rental
income from immovable property, on the one hand, or trading, business, or self-
employment income, on the other hand, becomes a casuistic matter.

or guided tours. Such accessory services concern the homesharing experience as a whole,
more so than the functional nature of the accommodation. For example, if a homesharing
worker provides towels as part of the accommodation, this service is a functional element
of the underlying service. Conversely, if a homesharing worker provides meals, tours and/or
travel advice, the overall homesharing arrangement is essentially a composite of different
services, only one of which is the provision of accommodation.

152 The provision of accessory amenities to guests is normally also be reflected in the price
charged, which may amount to an important indication that the value created is not
solely the product of the exploitation of the immovable property where the short-term
accommodation itself is provided, but equally the product of the additional services
provided by the homesharing worker himselfSee, for example: ‘Airbnb ~How is the price
determined for my reservation?’, available via: https://www.airbnb.com/help/article/125/
how-is-the-price-determined-for-my-reservation last visited 5 May 2019, on the general
factors taken into consideration for the determination of the price charged for an
individual reservation through a homesharing platform. Unlike ridesharing, where pricing
is unilaterally determined by the ridesharing platform itself (both in the for-profitand in the
cost-sharing business model), homesharing workers may individually determine the price
to be charged for their listings.

153 Belastingdienst, ‘Internet economy and the sharing economy’, available via: https://www.
belastingdienst.nl/wps/wcm/connect/bldcontentnl/belastingdienst/prive/werk_en_
inkomen/interneteconomie/ last visited 5 May 2019.
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Tax administrations in some states have taken steps to clarify the boundaries
between rental income from immovable property and trading or business income,
oftentimes making explicit reference to the situation of homesharing workers.'**
At the time of writing, there are three main approaches, each of which relies on
different vectors. Firstly, there is the approach of focusing on the duration of the
accommodation and the income earned therefrom; secondly, there is the approach
ofinquiringinto the nature of the activities undertaken by the homesharing worker;
and finally, there is the approach of focusing on the property itself.

Iceland is a system where the qualification of receipts from homesharing activities
depends on either the period during which the property is let throughout the tax
year or the levels of income earned from such activities. Homesharing receipts will
be regarded as rental income from immovable property if a property is let for either
less than 30 consecutive days or, alternatively, for under a total of 90 days during
the same year.’® If these temporal requirements are not met, or if the income
earned exceeds a set threshold per annum, the underlying activity is assimilated
to a business.*® The main advantage of this approach is that it safeguards certainty
and simplicity in the qualification of income. The qualification of platform income is
based on objective considerations. However, monetary and temporal thresholds are
formalistic and prone to yielding arbitrary results. As touched upon in the previous
paragraphs, the main distinction between pure rental activities and business,
trading, or self-employment activities depends on the main value-generating factor.
If value were generated primarily or almost entirely from the mere act of exploiting
immovable property, the activity would have a passive character. By contrast, if
value were generated concurrently as a result of the activities and involvement of a
person, the activity cannot rightly be described as passive. Neither a temporal nora
monetary threshold accounts for the core value-generating factor in distinguishing
between these two categories of income. The mere fact that a property is leased
out for a short period of time during a given tax year does not reflect the nature
of the activities of the homesharing worker. It also does not account for situations
when a worker had the intention to provide bed and breakfast-like accommodation
through a platform, but ultimately did not do so and provided accommodation

154 Vigdis Sigurvaldadottir; ‘Iceland - Individual Taxation’, last reviewed 1 February 2019, IBFD
Country Analyses.

155 Ibid.

156 Ibid.
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for a shorter period of time. The same considerations can be raised in relation to
the monetary threshold. The amounts received from homesharing are neither a
reflection of the extent of the activities of the homesharing worker. The amounts
received may be the product of an entire collection of factors - ranging from supply
and demand elasticity to market conditions, to unforeseen circumstances.

The second approach of distinguishing between rental income from immovable
property and business income is by reference to the activities of taxpayer. The
Netherlands is an example of a system that follows this approach.’* The guidance
of the Dutch tax administration makes specific reference to accessory services
(such as the provision of meals or other amenities to guests) as possible criteria for
determining whether a homesharing worker is regarded as engaging in a trade or
business and consequently as earning active business profits.’*® A similar, but more
nuanced approach is seen in the United States, where the dividing line between
rental income and business income is determined by whether the taxpayer
provides ‘substantial services’’® This may include the provision of meals and
entertainment, cleaning and laundry,**® but excludes ‘insubstantial’ services which
imply the active involvement of the worker, but which are simply deemed as not
being sufficiently extensive (for example, waste collection or air conditioning).1¢!
Importantly, the United States ‘substantial services’ test was not introduced in
response to the emergence of the homesharing business model, but instead it
stems from perennial legislation and administrative practice. This approach,
as employed by the Netherlands and the United States, is satisfactory in that it
focuses on the value-generating factors and it secures equality in the treatment of
an established business, such as a hotel or a bed and breakfast, and a homesharing
worker rendering essentially the same activity. In practice, however, this approach

157 Belastingdienst, ‘Internet economy and the sharing economy’, available via: https://www.
belastingdienst.nl/wps/wcm/connect/bldcontentnl/belastingdienst/prive/werk_en_
inkomen/interneteconomie/ last visited 24 October 2022.

158 Ibid.

159 See, for example: H&R Block; ‘Airbnb Host Reporting Guide’, available via: https://www.
hrblock.com/tax-center/wp-content/uploads/2018/05/airbnb-taxes.pdf last visited 24
October 2022.

160 Ibid.

161 Ibid. Such accessory services are excluded because they relate to the management of
the accommodation service itself. They do not amount to a service provided next to or in
addition to the underlying short-term accommodation service.
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may lead to some measure of uncertainty and significant enforcement costs,
considering the casuistic nature of the issue.

Thethird approachfordistinguishingbetweenrentaland tradingor businessincome
istofocus primarily onthe characteristics of the leased property, in conjunction with
the activities of the homesharing worker. A tax system that takes thisapproachisthe
United Kingdom, which makes special provision for ‘furnished holiday lettings’.*®
Similarly to the United States ‘substantial services’ test, the furnished holiday
lettings regime predates the emergence and the proliferation of the homesharing
business model. Under these rules, receipts from leasing a furnished house or
apartment on a regular basis and with a view to the realization of profits will be
deemed to represent trading income.’®® The furnished holiday letting regime does
not consider the activities of the homesharing worker per se,'** but focuses instead
on the general hallmarks for ascertaining the existence of a trade or business (i.e.,
the continuity requirement and the intention to generate profits). In all other cases,
homesharing receipts will be assimilated to rental income, regardless of the extent
of the active involvement of the homesharing worker. Once again, the main issue
with this approach is its failure to account for value-generating considerations in
the settlement of income characterization questions.

B) Receipts from homesharing activities under the dichotomy between
business and occasional income

There may be instances where a tax system never assimilates homesharing receipts
to rentalincome from immovable property as a matter of principle, and instead will
treat the platform income of homesharing workers either as trading income or as
occasional income.

An example of asystem taking thisapproachisIreland, where the tax administration
has issued guidance clarifying that receipts from homesharing activities are not
regarded as rentalincome. Thisreasoningis based on the domestic law concept that
rental income can only result from long-term leases, a temporal requirement that

162 EY;‘General guidance on the UK taxation of rental income received by individuals, including
Frequently Asked Questions’, United Kingdom, 2018.

163 Ibid.

164 See, for example: HMRC; ‘Guidance HS253 -Furnished holiday lettings’, 2018.
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by definition cannot be met by homesharing workers in the course of their platform
activities. Under this approach, accommodation is provided to guests, rather than
tenants.’®® As such, homesharing receipts will be taxed as trading income under
Irish tax law, to the extent that the activities of the homesharing worker are both
regular and aimed at the generation of profits, and as occasionalincome in all other
cases.'®®

It should likewise be noted that issues of income characterization may arise
in respect of some of the accessory receipts derived by homesharing platform
workers. As previously described, there may be instances where certain accessory
receipts derived by workers from platform activities cannot be assimilated to the
underlying arrangement for the provision of short-term accommodation. This may
be the case with referral bonuses and other rewards paid out by platform operators
to workers. In jurisdictions where these accessory receipts are taxable but cannot
be directly related to the provision of short-term accommodation, they would most
likely fall under a residual income schedule.

3) Inclusion and characterization issues related to income derived from all-
purpose freelancing activities

Receipts from all-purpose freelancing activities invite similar questions about
inclusion of the income in the workers’ tax base and the characterization of the
receipts for income tax purposes.

As a matter of principle and generality, receipts from all-purpose freelancing
activities would fall under the basic definitions of taxable income followed in most

165 Ibid.

166 It may be difficult to ascertain regularity or continuity — which brings to the forefront
the importance of clear and objective guidelines on a threshold that would be regarded
as acceptable by the tax administration. This could be measured, for example, by
setting a minimum number of times during which a homesharing worker had provided
accommodation services in a given tax year, or by ascertaining a minimum number of
days per annum during which the property must have been used for the provision of such
services. By the same token, guidance on a profit-seeking motive is equally important.
Nevertheless, in practice, a profit-making motive could be defended on the basis of
objective factors, such as the existence of recordkeeping for the activities or the existence,
maintenance, and upholding of clear business plans.




88 ‘ TAX COMPLIANCE AT A CROSSROADS

tax systems.'®” The more complex question refers to the characterization of the
income for tax purposes. The most intuitive category under which receipts from
all-purpose freelancing activities could potentially be brought for tax purposes is
trading, business, or self-employment income. As discussed in depth previously,
receipts from an activity will generally qualify as trading, business or self-
employment income if the underlying income-generating activity is independent,
performed with a degree of regularity and carries a profit-making motive or
potential.'®

Independence tends to not be necessarily contentious, since this criterion merely
inquiries into whether a person performs an income-generating activity in their own
name and at their own risk. Within the realm of the collaborative economy broadly
and the tasker model in particular, the tripartite structure of transactions should
not be equated to the assertion that a worker is rendering a service in the name and
at the risk of the platform operator. Particularly in those cases where the role of the
platform operator is restricted to the provision and maintenance of a marketplace
for the meeting between supply and demand for various tasks, there is no reason to
assimilate the platform itself with a principal of the task worker.** The profit-making
objective or profit-making potential of the activities performed by task workers
would likewise be difficult to call into question. The activities rendered by workers
usually correspond to existing trades or profit-making vocations and in either
event cannot be said to have a character that would imply an element of personal

167 Whether receipts from the performance of all-purpose freelancing activities would be
captured under the general notion of taxable income in the filing jurisdiction of the worker
will primordially depend on the design of the tax system itself. As described in the foregoing
paragraphs, the two major approaches of defining the concept of taxable income are to
either adopt an all-encompassing definition of the concept, wherein all clearly realized
ascensions to wealth are understood to be prima facie taxable income, or alternatively, to
provide an exhaustive list of recognized sources that can give rise to taxable income, often
with the inclusion of a category for residual or occasional receipts. Similarly to the situation
of ridesharing and homesharing workers, tasking receipts would likely be captured by
either one of these general notions of taxable income.

168 See, for example: Herbert Buzanich; ‘Austria - Individual Taxation’, last reviewed 1 January
2019, IBFD Country Analyses. The United Kingdom is a notable example of a tax jurisdiction
that does not provide for a statutory definition of trading income and instead determines
whether a given activity gives rise to trading income on a case by case basis.

169 Kathleen DelLaney Thomas, ‘Taxing the Gig Economy’, University of Pennsylvania Law
Review 166, 2018, pp. 1415-1473.
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leisure or consumption. The issue of regularity or continuity in the activities of task
workers may however give rise to borderline cases for the same reasons discussed
in relation to ridesharing workers.!™ Task workers freely determine their schedule
and workload, so their activities may be intermittent and irregular. Consequently,
the receipts from such activities may fall under an occasional income schedule in
such cases.!™

3. Issues related to the deductibility and apportionment of expenses
incurred by ride-, homesharing and all-purpose freelance workers

A second key consideration to the income taxation of workers performing ride-,
homesharing and all-purpose freelance activities refers to the deductibility of
expensesincurred in connection with these activities. The basic precept followed by
most tax systems is that income is taxed on a net basis, after expenses are deducted
from taxpayers’ (adjusted) gross income. Deductions safeguard net taxation in
accordancewith ability to pay, by takinginto consideration the economicobligations
of the taxpayer incurred in connection with the generation of taxable income.'”? By
allowing (necessary or unavoidable) expenses to be deductible, equity is secured in
the sense that a person will only be liable to tax on an amount that strives to reflect
actual consumption power. In this respect, expense deductibility supports the core
precepts of income taxation.’” It would be difficult to overstate the relevance of
these considerations in relation to the income taxation of collaborative economy
platform workers. The generation of income from a formally independent activity
inexorably involves the incurrence of various expenses.

Expense deductibility depends onanumber of factors. Firstly, different deductibility
rules may apply depending on the item of taxable income in connection with which
an expense was incurred. Secondly, the income-generating activities of platform

170 Ridesharing and all-purpose freelance activities emphasize labor and human capital. For
this reason, the main tax implications of these activities are similar.

171 Giorgio Beretta; ‘The European Agenda for the Collaborative Economy and Taxation’, IBFD
European Taxation 56 (9), 2016, pp. 400-402.

172 Lee Burns and Richard Krever; ‘Individual Income Taxation’, in: Victor Thuronyi [Ed.]; Tax
Law Design and Drafting, Volume 2, International Monetary Fund, 1998.

173 Alfred G. Buehler; ‘Ability to pay’, Tax Law Review 1 (3), 1946, pp. 243-258.
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workers involve the habitual use of personal assets. This entails that platform
workers incur expenses that are linked concurrently with the generation of taxable
income and with personal consumption.

The paragraphs immediately below provide a brief overview of the typical expenses
that may incurred by collaborative economy platform workers depending on the
nature of their activities. Subsequently, consideration is paid to selected rules on
expense deductibility, using comparative references and with a focus on the issue
of apportionment of dual-purpose expenses. This analysis will strive to convey the
differences that may arise in the types of expenses incurred by workers (and the
respective treatment of these) as determined by the nature of workers’ activities
and the assets used in performing such activities. As will become apparent, some
platform activities do not involve significant issues related to workers’ deductibility
of expenses. Conversely, in other cases, costs and expenses may be subject to
specific rules and entail notable compliance-related particularities.

A. Issues of expense deductibility in the context of ridesharing activities
1) Common expenses associated with ridesharing activities

Most expenses incurred by ridesharing workers revolve around the vehicle used in
the performance of their activities. This would include, for example, motor fuel and
other vehicle running costs.” Other expenses may relate to the maintenance of the
vehicle. In the case of leased vehicles used in the course of ridesharing activities,
the lease payment itself could be regarded as a ridesharing-linked expense. When a
worker uses an owned vehicle in the course of his platform activities, the financing
costs of the vehicle acquisition, in the form of interest paid on a loan used to acquire
the vehicle, would arguably be linked to the ridesharing activities.!” Ridesharing
workers may also incur expenses associated with the comfort of passengers, for
example cleaning. Finally, ridesharing activities also entail a number of expenses
related to the management of their activities, such as commission fees paid to
platform operators.

174 Shu-Yi Oei and Diane Ring; ‘Can Sharing Be Taxed?’, Washington University Law Review 93
(4), 2016, pp. 989-1069.
175 1bid.
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2) Issues of expense deductibility and apportionment of dual-purpose
expenses as related to ridesharing activities

Virtually all tax systems apply a general rule whereby expenses incurred in
connection with generating taxable income are deductible.!”® In some jurisdictions,
this generalruleis qualified by additional requirements, whereby an expense linked
to taxable income would also have to be ‘necessary’, ‘ordinary’, ‘reasonable’ or
related ‘wholly and exclusively’ to the generation of taxableincome.'” It is generally
accepted that there is more room to deduct expenses incurred in connection with
trading, business, or self-employment income, simply because the generation of
such income entails the incurrence of a broader span of expenses.*”®

By contrast, restrictions often apply on the deductibility of expenses incurred in
connection with occasionalincome!™ or receipts deemed to fallin aresidualincome
category. As highlighted previously in the present contribution, for these income
schedules, deductions may denied (or potentially, standardized). Alternatively, net
taxation may effectively be achieved through the application of a reduced tax rate
or the inclusion of only part of the income in the taxable basis. The characterization
of the income influences expense deductibility considerably.'®

The emerging implications for ridesharing workers therefore become self-evident.
For workers whose receipts are regarded as trading or business income - unless
a specific rule applies,'® expenses incurred in connection with platform activities
should in principle be deductible to the extent that a direct link exists between the
expense and the trading or business income generated through the ridesharing

176 Lee Burns and Richard Krever; ‘Individual Income Taxation’, in: Victor Thuronyi [Ed.]; Tax
Law Design and Drafting, Volume 2, International Monetary Fund, 1998.

177 United Kingdom Income Tax (Trading and Other Income) Act 2005 (c. 5) Part 2 — Trading
income Chapter 4 — Trade profits: rules restricting deductions

178 Anton Joseph; ‘Taxing Uber Drivers’, IBFD Asia-Pacific Tax Bulletin 24 (2),2018.

179 Marek Herm; ‘Estonia - Individual Taxation’, last reviewed 1 February 2019, IBFD Country
Analyses. Makiko Kawamura et al.; ‘Japan - Individual Taxation’, last reviewed 1 January
2019. IBFD Country Analyses.

180 Lee Burns and Richard Krever; ‘Individual Income Taxation’, in: Victor Thuronyi [Ed.]; Tax
Law Design and Drafting, Volume 2, International Monetary Fund, 1998.

181 Specific deduction regimes for ridesharing workers will be discussed subsequently in the
contents of the present sub-chapter.
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activities.'®? In the case of ridesharing workers whose income is not regarded as
trading or business income, the situation would be slightly more nuanced. The
question of whether or not deductions are available at all would depend on the
rules applicable to the income schedule under which their ridesharing income is
captured. The outcome may be the disallowance of any deductions, the application
of a flat or standardized the deduction, or potentially the application of a reduced
rate or reduced base regime, depending on the tax system.

Within and outside the realm of the collaborative economy, individual taxpayers
often incur expenses that are linked with income-generating activities but
concurrently involve an element of personal consumption. In this analysis, these
are referred to as dual-purpose expenses. The issue of dual-purpose expenses
was acknowledged and addressed by tax systems long before the emergence of
the collaborative economy. There are two main approaches to the treatment of
dual-purpose expenses. On the one hand, dual-purpose expenses may be non-
deductible.’® On the other hand, there is the more moderate and widespread
approach wherein dual-purpose expenses may be apportioned, thereby allowing
the partial deductibility of an expense insofar as linked to the generation of
taxable income.*® Allowing dual-purpose expenses to be partially deductible on
the basis of an apportionment safeguards ability to pay and ensures taxation on
actual consumption power. This approach maintains coherence in the rule that
expenses incurred with a view to generating income are deductible, whilst personal
consumption is not. However, the accurate apportionment of a dual-purpose
expense with a view to claiming a correct deduction will inevitably entail tracking
and documentation burdens for the taxpayer*®® and a corresponding enforcement
burden.#

182 Depending on the provisions of the filing jurisdiction of the ridesharing worker, this may
also extend to the deductibility of pre- and post-trading expenses.

183 This is the approach taken in Germany, see the German Income Tax Act s.12 No.1.

184 Hugh J. Ault and Brian J. Arnold; Comparative Income Taxation: A Structural Analysis, 4"
edition, Wolters Kluwer Law and Business, 2020, pages 350 et seq.

185 Ibid.

186 Compliance and enforcement costs may be alleviated to some extent by the application of
a fixed apportionment key, but the results might be arbitrary and the amount claimed as
a deduction might not accurately reflect the income-generating objective of the expense
and, by extension, the genuine ability to pay of the taxpayer.
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Although they are formally opposites, these approaches of dealing with dual-
purpose expenses tend to intersect considerably in practice. Regardless of whether
a system is partial to the former approach (i.e., disallowing all mixed expenses
as a matter of principle) or the latter (i.e., allowing taxpayers to apportion the
components of the expense), numerous nuances qualify these general rules. For
example, the German income tax system, which dogmatically follows the view
that dual-purpose expenses non-deductible, includes two significant exceptions.
Dual-purpose expenses may be deductible if there is a specific rule allowing for
the deduction of particular expenses, or if the consumption component is de
minimis.*®" Similarly, systems where apportionment is in principle permissible
often impose limits for certain types of expenses (e.g., commuting, mileage, work
attire) or determine whether apportionment is permissible on a case-by-case
basis.’® In addition, for certain categories of common dual-purpose expenses,
some systems apply specific apportionment rules. An example of this approach is
the United States, where mileage costs for vehicles used both for professional and
private purposes may be deductible either based on the actual costs method or the
standard mileage method.*® For most dual-purpose expenses, an apportionment
will therefore be possible in practice in the vast majority of cases.

The precise nuances of the apportionment rules for dual-purpose expenses are
especially relevantin the case of ridesharing workers. The collaborative economy is
predicated on workers monetizing the underused capacity of private assets.*® The
use of personal assets for the generation of income is an inherent characteristic of
platform workers’ activities.' Despite the fact that the treatment of dual-purpose
expenses is by no means a novelissue, it is an aspect that is brought to the forefront
by the proliferation of ridesharing income-generating activities.

If a ridesharing worker reports income in a system where the deduction of dual-
purpose expenses is fully disallowed, no substantive or compliance issues arise.

187 Hugh J. Ault and Brian J. Arnold; Comparative Income Taxation: A Structural Analysis, 4™
edition, Wolters Kluwer Law and Business, 2020, pages 350 et seq.

188 Ibid.

189 Internal Revenue Service; ‘Topic Number 510 - Business Use of Car’

190 Shu-Yi Oei and Diane Ring; ‘Can Sharing Be Taxed?, Washington University Law Review 93
(4), 2016, pp. 989-1069.

191 Ibid.
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The obvious downside will be that such workers will not be able to reduce their
taxable income almost at all, since the vast majority of the expenses incurred
would likely be have a dual character in the first place. This would especially be
the case for workers that only provide ridesharing services on a part-time basis,
using a private vehicle that is also used in private capacity. Nevertheless, such
workers would likely be able to deduct all their ‘pure’ business expenses within
the limitations imposed by domestic law. For example, if the ridesharing worker
has a second smartphone used solely for accessing the platform’s software or
communicating with passengers, all expenses related thereto could be accepted
as deductions.'?? By contrast, if a ridesharing worker reports income and files taxes
in a jurisdiction that recognizes such apportionment, the main issues will be (1)
ascertaining how apportionment is to be performed as a general rule, (2) whether
there are any relevant apportionment rules for specific dual-purpose expenses that
the worker incurs (e.g., mileage), and (3) tracking and documenting the expenses
and the computations of the apportionment.

B. Issues of expense deductibility in the context of homesharing activities
1) Common expenses associated with homesharing activities

As shown previously in this analysis, homesharing workers may provide different
types and spans of services to guests, which will in turn entail the incurrence
varying levels and types of expenses. The main asset involved in homesharing
activities is immovable property, and most expenses incurred by platform workers
would relate to the property itself. Some such expenses may relate to the day-to-
day administration of the property (e.g., utilities, insurance). Usually, operational
expenses of this nature are deductible in the taxable period during which they
were incurred.’® Conversely, homesharing platform workers may also incur
capital expenditures related to the long-term improvement of the property used to

192 Ibid. Indeed, even when a worker files taxes in a system where dual-purpose expenses
may be apportioned between the professional and the private sphere, in the case of some
expenses where these two dimensions are difficult to distinguish or apportion, it would
be perhaps easier to invest in a separate asset destined for business use and access a full
deduction.

193 Such expenses are deductible provided that the workers’ income falls under a schedule
against which deductions may be claimed.



THE BASIC INCOME TAX CONSEQUENCES ‘ 95

supply accommodation services. Capital expenditures increase the intrinsic value
of property. For this reason, they are subject to depreciation rules whereby the
expenditure is recovered progressively for tax purposes, rather than wholly in the
year it was incurred.'*

2) Issues related to the deductibility of expenses related to homesharing
activities

There are two major, already familiar variables that may affect expense deductibility
for homesharing workers: the extent to which deductions are allowed as a matter of
law and the characterization of workers’ receipts.

i. Deductibility, apportionment and depreciation rules against homesharing
receipts characterized as rental income from immovable property

As a matter of generality, there are a number of major approaches that tax systems
can take in regards to the treatment of expenses incurred in connection with rental
income from immovable property. Firstly, in some tax systems, such as Iceland, no
deductions may be claimed for expenses incurred in connection with rentalincome
fromimmovable property.® Asimilar approachis seenin Italy, where rentalincome
from immovable property can only be offset by a flat deduction of 5% of the gross
rentalincomeitself.’® In spite of the fact that both Iceland and Italy tax rentalincome
from immovable property on a gross basis, the outcome in these two systems will
be different from a practical standpoint. In Iceland, rental income is taxed at a
separate rate from other categories of income,” whereas in Italy, rental income
will be aggregated with receipts from all other recognized sources of income.*® This
approach may be problematic where the extent of secondary activities performed

194 EY;‘General guidance on the UK taxation of rental income received by individuals, including
Frequently Asked Questions’, United Kingdom, 2018.

195 Vigdis Sigurvaldadottir; ‘Iceland - Individual Taxation’, last reviewed 1 February 2019, IBFD
Country Analyses. There is only one exception to this rule, whereby an individual residing
in a rented dwelling whilst concurrently renting out another property under a short-term
accommodation arrangement may deduct rental expenses from income.

196 Giorgio Beretta; ‘Taxation of Individuals in the Sharing Economy’, Intertax 45 (1), 2017.

197 Vigdis Sigurvaldadottir; ‘Iceland - Individual Taxation’, last reviewed 1 February 2019, IBFD
Country Analyses.

198 Giorgio Beretta; ‘Taxation of Individuals in the Sharing Economy’, Intertax 45 (1), 2017.
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by the homesharing worker is either not taken into consideration or does not
ultimately alter the characterization of the platform receipts as rental income from
immovable property.

Secondly, there is the more common approach taken, for example, in the United
Kingdom and United States, where (operational) expenses directly related to rental
income from immovable property may be deducted in full. Under this approach,
the qualification of the receipts from homesharing activities as rental income from
immovable property becomes an issue with lesser practical implications, since the
receipts from the activity will still be taxable on a net basis.’®® Nevertheless, this
approach leaves the question of apportioning dual-purpose expenses related to
the homesharing activities of the worker. In practice, this issue will be especially
relevant for those workers that provide short-term accommodation in property
that also used as a private residence. For example, when a homesharing worker
provides short-term accommodation in their private residence during the tax year,
the expenses borne for the utilities of that property for the given year will pertain
both to the private consumption of the worker and the production of rentalincome.
In such a case, a deduction for the entirety of the utility expenses will most likely
not be possible, since a clear element of personal consumption exists.

This is one aspect of that may give rise to uncommon considerations for some
tax systems. Dual-purpose expenses are more prevalent in connection with the
generation of trading, business, or self-employment income. Rental activities, by
contrast, conventionally do not entail the incurrence of dual-purpose expenses.
Homesharing inherently implies the possibility that an expense may have a dual-
purpose character. Onesolutionisto apply the same principles of apportionmentfor
dual-expenses incurred in connection with trading, business, or self-employment
income to rental income from immovable property,? as accepted, for example, by
the United Kingdom tax administration at the time of writing.2*

199 Even when expense deductibility is allowed under similar terms against both trading and
rental income, it may be the case that these categories of income are subject to different
reporting or assessment rules and/or taxed at different rates. Income characterization is
not inconsequential.

200 EY;‘General guidance on the UK taxation of rental income received by individuals, including
Frequently Asked Questions’, United Kingdom, 2018.

201 Ibid.
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Some countries, such as the United States, provide for specific apportionment
rules for rental expenses incurred for a property which partly used as a residence
and partly let out during the same tax year.”® The rules provide that deductible
expenses need to be apportioned on the basis of a fraction to be calculated by the
taxpayer.?® Different expenses are subject to different apportionment rules. For
example, deductions for maintenance expenses are computed based on the ratio
of the number of days during which the property was rented out to the number of
days the property was used.?® Deductions for other expenses, such as taxes paid
or interest on loans contracted in connection with the property are computed on
a ratio of number of days rented to number of days in the tax year - 2 a relevant
distinction in the case of homesharing workers that rent out vacation homes. The
history of the US apportionment rules long predates the emergence of homesharing
through platforms. In fact, the legislative intent was to prevent abusive deduction
claims from taxpayers that would rent out properties such as vacation homes or
properties not used routinely for personal purposes.?® Nevertheless, these rules
also apply to homesharing workers.2"

Another relevantissue refers to the treatment of capital expenditures in those cases
when an individual’s receipts from homesharing activities are treated as rental
income from immovable property. In the United Kingdom, for example, relief for
such expenses is restricted. In this respect, the only relief available to homesharing
workers whose receipts are regarded as rental income is a wear and tear allowance
for the replacement cost of specific assets, such as furniture and kitchenware.?®® In
other systems, relief for capital expenditures is more broadly available, extending
to any improvement or maintenance pertaining to the property and without

202 26 United States Internal Revenue Code §280A, ‘Disallowance of certain expenses in
connection with business use of home, rental of vacation homes, etc.

203 Jeffrey T. Lawyer; ‘Vacation Homes Section 280A and Bolton v Commissioner: The Right
Result for the Wrong Reasons’, Duke Law Journal 3, 1985, pp. 793-812.

204 Ibid.

205 Bolton v. Commissioner of Internal Revenue No. 72-8013 (1982).

206 Jeffrey T. Lawyer; ‘Vacation Homes Section 280A and Bolton v Commissioner: The Right
Result for the Wrong Reasons’. Duke Law Journal 3, 1985, pp. 793-812.

207 Shu-Yi Oei and Diane Ring; ‘Can Sharing Be Taxed?’, Washington University Law Review 93
(4), 2016, pp. 989-1069.

208 EY;‘General guidance on the UK taxation of rental income received by individuals, including
Frequently Asked Questions’, United Kingdom, 2018.
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restriction by reference to the assets concerned. Where capital expenditures may
be recovered for tax purposes, the deductible amount will also depend on the
depreciation method used.

Finally, the extent to which a deductible expense will reduce a homesharing
worker’s tax base will also depend on whether the filing jurisdiction requires a
separate computation for every property used to earn homesharing income or,
alternatively, whether a bundling of homesharing income and deductions from
various properties is allowed for the purposes of determining the tax base.?®” This
issue has potentially important implications for a number of reasons. If a particular
homesharing activity yields small earnings but significant expenses, whereas
another homesharing activity yields the opposite, a bundling of the aggregate
earnings and expenses from both activities might still result in positive income,
and thus, an outstanding tax liability. By contrast, a separate computation of gross
rental earnings and deductions for separate properties might yield a tax loss for
one property but a positive result for another.

ii. Deductibility, apportionment and depreciation against homesharing
receipts characterized as trading, business or self-employment income

The deductibility of expenses for homesharing receipts characterized as trading or
business income will not be much different from what has been seen in the mirror
analysis of this issue as regards ridesharing workers. Trading, business, or self-
employmentincomeis seldom taxed on a gross basis in any modern tax jurisdiction.
As such, the general rule will be that homesharing workers will be able to deduct
expenses that carry a direct link with the generation of the homesharing income.?*°

209 In Ireland, for example, a separate computation will be required for each distinct property
that the homesharing worker earns platform income from.

210 In practice, this might mean that a significantly wider span of expenses may be deductible
compared to situations where the homesharing receipts are treated as rental income from
immovable property. For example, under the rules on expense deductibility of most tax
systems, pre-trading and post-trading expenses incurred in connection with business or
trading income are also accepted as deductions- which is seldom the case in relation to the
net taxation of rental income from immovable property. As regards dual-purpose expenses
incurred by homesharing workers whose receipts are characterized as trading, business or
self-employment income, their treatment involves the same considerations discussed in
Part 1.3.Ain relation to ridesharing activities.
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Additionally, the treatment of homesharing receipts as trading, business, or self-
employment income will likely entail the availability of wider relief for capital
expenditures. This is the case, for example, in the United Kingdom, specifically
under the furnished holiday lettings regime - which is the only structure under
which homesharing receipts will be treated as trading income in any event - where
capital allowances are available without any significant restrictions. As such, relief
will be available to recover the acquisition costs (and not only the replacement
costs) of virtually all durable assets used in homesharing activities.?*

iii. Deductibility, apportionment and depreciation against homesharing
receipts characterized under a residual income category

As the foregoing analysis has shown, there may be instances where tax systems
assimilate receipts from homesharing activities to a residual income category. An
example cited to illustrate this approach was Ireland, where homesharing receipts
will be treated as trading income to the extent that the activities of the homesharing
worker are regular and aimed at the generation of profits, or as occasional income
in the case of irregular activities. When an item of income is treated under a residual
schedule, distinct rules on expense deductibility may apply. Accordingly, to the
extent that homesharing receipts are regarded as trading income, not only will
expenses incurred in direct connection with the earning of the platform income be
deductible, but also capital allowances and pre-trading expenses.?*? By contrast,
when the homesharing income is regarded as occasional income, capital expenses
and pre-trading expenses will be non-deductible, and not all expenses incurred in
direct connection with the homesharing activity will consequently be deductible.?*®
For example, insurance expenses for a property used for homesharing would be
denied, on the basis that insurance is a cost that the taxpayer would have to bear
irrespective of whether the property is occasionally rented out.?**

211 EY;‘General guidance onthe UK taxation of rentalincome received by individuals, including
Frequently Asked Questions’, United Kingdom, 2018.

212 Ibid.

213 Ibid.

214 Ibid.




100 ‘ TAX COMPLIANCE AT A CROSSROADS

C. Issues of expense deductibility in the context of all-purpose freelancing
activities

1) Common expenses associated with all-purpose freelancing activities

The ride- and homesharing models involve the provision of a single major
service. Consequently, workers performing such activities will incur the same
major categories of expenses, with some variation determined by the manner
they perform their activities individually. By contrast, all-purpose freelancing is a
significantly wider and more heterogeneous model. It would be mistaken to put
forward broad generalizations regarding the expenses incurred by task workers in
the performance of their income-generating activities.

As a matter of principle, an expense common to all taskers, independently of the
nature of the activities performed relates to the commission fees payable to the
platform operator through which their activities are undertaken. For the most part,
however, the expenses incurred by task workers will be largely dependent on the
nature of their activities. For task workers performing household activities, their
main expenses will likely be related to the tools used in the performance of the
activities. Some task workers may only incur minimal expenses in the performance
of their platform activities. This will most commonly be the case for task workers
whose activities primarily involve time or skill.?*

2) Issues related to the deductibility of expenses incurred in connection with
all-purpose freelancing activities

To the extent that a task worker derives trading, business, or self-employment
income from their activities, there would generally be very few restrictions on
the deductibility of expenses.?’®* When the activities of the task worker have an

215 This may be the case, for example, for task workers providing pet or child-sitting services.

216 Depending on the breadth with which their filing jurisdiction interprets the notion of
expenses bearing a direct link with the generation of income, deductibility may well be
extended beyond pure operational expenses (incurred with a view to maintaining the
course of the tasker’s activity from one day to another) but also pre-trading expenses,
incurred for the purposes of commencing the activity in question. For task workers, the
deductibility of pre-trading expenses is unlikely to represent a significant issue, simply
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intermittent character and the receipts from these fall under a residual income
category, the deductibility of expenses would need to be addressed in light of the
rules applicable to such a schedule in the filing jurisdiction of the task worker. The
issue of platform receipts characterized as residual or occasional income was shown
to likewise occur for ridesharing and homesharing workers in some circumstances,
and the foregoing analysis has identified a number of different techniques that tax
jurisdictions adopt in regards to the treatment of expenses incurred under such a
category.?’

The apportionment of dual-purpose expenses will likely represent a lesser
challenge for task workers compared to their counterparts in the two other models
here considered. This stems largely from the character of the activities normally
undertakenbytask workers coupled with the assets usedinthe performance ofthese
services (i.e., tools and supplies that are typically not used for personal purposes
on a day to day basis). The thrust of the task industry is to ‘connect consumers with
labor’##Time and skill cannot readily be regarded as a private monetizable assetin
the same manner as a personal vehicle or a personal home. For its part, the concept

because tasking does not necessarily entail their incurrence in many cases.

217 Firstly, there are cases where expenses incurred in connection with earning occasional
income are deductible on almost the same terms as under a trading, business, or self-
employment income schedule. Consequently, occasional income will still be taxed on a
net rather than a gross basis, largely in line with the norms embodied in the ability to pay
principle. Secondly, there is the approach wherein expenses incurred in connection with
earningoccasionalincome are fully non-deductible, therefore resulting in the gross taxation
of such receipts. If the tasker’s platform activities do indeed have a greatly intermittent
nature, it is quite likely that the expenses incurred in connection with generating platform
income are rather marginal. In this sense, the application of restrictions on the possibility
to deduct expenses may have very little practical impact and indeed, serves to relieve the
tracking and substantiation burdens associated with claiming deductions. Finally, the
foregoing sub-chapters have identified other techniques of taxing occasional receipts,
for example, the application of a reduced rate to this income schedule, or the half-base
approach, wherein only part of the gross receipts from an occasional activity are included
in the taxable base of the recipient and taxed accordingly. These approaches, although
providing for a built-in protection against the gross taxation of receipts from tasking
activities and in spite of the legal simplicity entailed by their application, may lead to
arbitrary results and potentially, to under-taxation.

218 Jordan M. Barry, ‘Taxation and Innovation: The Sharing Economy as a Case Study), in:
Nestor Davidson et al. [Eds.]; Cambridge Handbook on Law and Regulation of the Sharing
Economy, Cambridge University Press.
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of labor itself does not exactly invite the consideration of a private, idle resource.
In this respect, the separation between private and professional expenses is less
complex in the case of task workers.

It is nevertheless entirely possible for task workers to use private assets in the
performance of their activities.?’® The obvious consequence will be that the
deductibility of expenses will be capped based on an apportionment of the overall
expense.”®In such a case, the conceptually correct approach would be to claim
a pro rata deduction reflecting the link with the income-generating activity. In
practice, however, this would be rather complicated from a taxpayer compliance
and enforcement perspective. Firstly, when it comes to expenses related to tools,
it is extremely difficult to perform such an apportionment with accuracy. Secondly,
when it comes to expenses such as tools incurred by a task worker, the personal
consumption element is probably de minimis in any event - meaning that a claim
for a full deduction would probably not be contested. There is therefore quite a
measure of leeway to argue in favor of accepting a full deduction for many of the
operational costs borne by task workers. However, bypassing the apportionment
requirement will likely be easier in the case of some expenses compared to others.?

4. Rules on the compensation of losses incurred by platform
workers in connection with the undertaking of ride-,
homesharing or all-purpose freelancing activities

A third major aspect of the income taxation of ride-, homesharing and all-purpose
freelance workersrevolvesaround the tax treatmentof lossesincurred in connection
with their activities. When a taxpayer incurs a loss, several substantive issues need
to be addressed. A first question is whether the loss is recognized for tax purposes
and eligible for compensation in the first place. If loss relief rules may apply, a

219 Shu-Yi Oei; ‘Tax Issues in the Sharing Economy: Implications for Wokers’, in: Nestor M.
Davidson et al. [Eds.]; Cambridge Handbook on Law and Regulation of the Sharing Economy,
Cambridge University Press, 2018.

220 Ibid.

221 Fortools and similar supplies, as well as other expenses, such as a phone bill, it would not
be all that complicated to fully segregate personal from professional use. In the case of
other expenses, such as vehicle mileage, this will be significantly more complicated.
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subsequent question concerns whether relief is granted against future income from
the same category or also against current income from other sources. Additionally,
when loss compensation rules apply, tax systems also need to address the issue
of whether compensation should be available indefinitely and without restriction.
This is especially relevant in cases when the taxpayer consistently reports losses in
respect of certain activities. Finally, if a loss is recognized for tax purposes, another
relevant consideration pertains to whether the loss is economically genuine or a
mere tax loss.

A. The normative underpinning of loss compensation and its relevance
in the context of losses incurred by workers in connection with ride-,
homesharing and all-purpose freelancing activities

Risk is inherent in any business endeavor, meaning the results from platform
workers’ activities may sometimes be negative and reflect a loss. Modern income
tax systems are premised on a notion of equity, which requires symmetry in the
treatment of positive and negative results. Most tax systems implement these
notions through loss compensation frameworks.??> The underlying policy behind
loss compensation rules is similar to the rationale for allowing the deductibility of
expenses linked with the generation of income.

There are two major ways in which this may be achieved: either by allowing a loss
in one income category to offset income from other categories for the same tax
period (i.e., sideways relief) or by allowing for a loss generated in a given tax year to
be carried forward to future tax years and offset a subsequent positive result from
anotherincome category thereafter (i.e., quarantined relief). These two approaches
are equally sound from a normative standpoint, because both guarantee that the
loss is effectively taken into consideration, either currently or during a future tax
year. Systems that allow losses to be carried forward to future years sometimes
impose a time limit during which the losses may be used to offset other income.
This is justified by the compliance and enforcement challenges associated with
tracking a loss for an extended period. After the expiration of this period, any
remaining losses cannot be compensated.

222 LucaCerioni; The European Union and Direct Taxation: A Solution for a Difficult Relationship,
Routledge Publishing, 2015.
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In practice, sideways and quarantined relief tend to be intertwined rather than to
amount to a pure dichotomy. A legal system may provide that a loss in one income
category isin principle eligible for sideways relief, but if the taxpayer does not have
any taxable income from another source against which the loss could be offset,
the loss will have to be carried forward to a subsequent year. Similarly, systems
that apply a sideways relief paradigm in general limit the possibility of offsetting
losses in some income categories against other income schedules. This is especially
prevalent as regards investment losses.

B. Losses incurred in connection with ridesharing activities

1) General aspects on the relief of losses incurred in connection with
ridesharing activities

Since many ridesharing workers rely on income from platform activities as a
secondary source of income, a first question to address is whether a ridesharing
loss may be eligible for sideways relief or may instead only offset future income of
the same character. The answer to this question is relatively jurisdiction-specific.
In the United States for example, the global design of the income tax system allows
for sideways relief in respect of income from ridesharing.?® This means that loss
incurred in connection with ridesharing activities may be used currently against
other types of income, such as income from employment or income from another
independent activity of the taxpayer.

Other systems follow a more sophisticated approach. For example, the emerging
practice of the Australian Tax Administration is to regard ridesharing losses as
non-commercial losses,??* meaning a loss incurred in connection with ridesharing
activities will be quarantined and only offset against future income from the same
activity.?*This is a rather interesting approach if one considers that the original
objective of the Australian non-commercial loss rules was to prevent taxpayers

223 Shu-Yi Oei and Diane Ring; ‘Can Sharing Be Taxed?, Washington University Law Review 93
(4), 2016, pp. 989-1069.

224 Australian Government Board of Taxation; ‘Tax and the Sharing Economy: A Report to the
Government’, 2017.

225 lbid.
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from offsetting their main sources of income with losses from hobbies.?® The non-
commercial loss rules were originally adopted to ensure that losses from an activity
that is unlikely to ever yield taxable earnings could not reduce income from other
sources.?’ The Australian Tax Administration makes it explicit thatin spite of the fact
that the income earned by (ridesharing) platform workers would not be regarded
as hobby income in the vast majority of cases, the non-commercial loss rules are
nevertheless triggered.??® An approach that employs a very similar reasoning but
achieves an even more restrictive result is seen in the emerging practice of the
Finnish tax administration,??® where the general rule is that ridesharing is not seen
as a business or entrepreneurial activity and thus, losses from ridesharing can
neither be used to claim sideways relief nor to offset future income of the same
character.”*When loss relief as a matter of generality is only available for ‘business’
activities and ridesharing is regarded as not meeting this test, then no relief is
available whatsoever. What sets the Australian and Finnish approaches apart is
the manner in which they reach these results: whereas in Australia, the application
of the non-commercial loss rules is triggered by the characteristics of the loss-
generating activity itself,?*! Finnish tax law will deem the ridesharing activity to
have a non-business character by reason of its ‘small scale’?*

226 Hugh J. Ault and Brian J. Arnold; Comparative Income Taxation: A Structural Analysis, 3™
edition, Wolters Kluwer Law and Business, 2010.

227 In progressive tax systems, this issue is especially relevant for taxpayers that fall within
(one of the) highest marginal tax brackets.

228 Ibid.

229 Finnish Tax Administration (Vero) Opinion No. A107/200/2015.

230 Ibid.

231 These characteristics are: (1) an assessable income for the business lower than AUS 20,000;
(2) a loss making position for the business for 3 out of the 5 previous tax years; (3) the
existence of real property assets amounting to less than AUS 500,000 for the business; or
(4) the existence of less than AUS 100,000 of non-real assets at the level of the business
(and where an asset used in the business has a dual business-consumption component,
an apportionment based on the days used for each purpose is performed. Consequently,
a vehicle used for both ridesharing and personal purposes whose value is AUS 25,000 will
not amount to AUS 25,000 in non-real property assets, because such value is apportioned
between business and personal use in this computation).

232 Laura Ambagtsheer-Pakarinen; ‘Finland - Tax administration opines on tax treatment of
Uber drivers’, available via the IBFD Tax Research Platform.
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Various other methods are followed in many other legal systems, however the
United States, Australia, and Finland exemplify three core approaches to the
treatment of ridesharing losses, each displaying their own respective merits and
shortcomings.

As regards the possibility for sideways relief in the United States, the main
advantage of this approach is that it makes a ridesharing loss a rather useful ‘tax
asset’ for workers with diversified income streams. Sideways loss relief enables
the reduction of the tax base overall and potentially allows the taxpayer to fall in
a lower marginal tax bracket. Additionally, sideways relief may in practice entail
lower compliance burdens for taxpayers. If losses can be used in the same year
when they arise, there is no need for the taxpayer to track the loss to subsequent
tax years. This is especially the case where the loss may be fully compensated in the
year when it was incurred.

The approach to the treatment of losses incurred in connection with ridesharing
activities applied in Australia likewise has its merits and shortcomings. The main
advantage of the loss quarantining approach is its built-in protection against efforts
to use (ridesharing) losses to offset other taxable income or fall into a lower tax
bracket. At best, the ensuing losses will only be able to reduce or neutralize a future
positive result from ridesharing. At worst, the losses may forever remain unused
to the extent that ridesharing never generates a positive result for the worker
concerned (for example, because the worker renounces ridesharing altogether).
Loss relief is granted, as a matter of principle, with a view to preserving equity and
net taxation. Conceptually, there is nothing wrong with disallowing sideways relief
in favor of loss quarantining - but only to the extent that the loss can be effectively
used and compensated.

Finally, similar considerations can be raised in relation to the approach of denying
loss relief altogether. The absolute denial of ridesharing loss relief entails no
compliance burdens associated with tracking of the losses for future years, and
prevents the possibility of using aridesharing loss in order to reduce taxable income
from other sources, but it equally produces an odd result from an ability to pay
perspective. The anti-abuse objective of such a policy is straightforward: the main
goal is to prevent losses from activities that are unlikely to ever generate income
but likely to only ever produce negative results from reducing the individual’s
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tax base. This is understandable in the case of activities where the business or
entrepreneurial element is only minimal®2 or where the activity itself leans more
towards being a hobby than an entrepreneurial endeavor,?* but the application of
such a rule to ridesharing is arguably inappropriate. There is very little reason for
anindividual to perform ridesharing activities through a platform with an objective
other than that of earning income - which is arguably an entrepreneurial goal in
and of itself.

2) Losses incurred in connection with ridesharing activities - Economic or
pure tax losses?

In some cases, a loss may be recognized for tax purposes even though the
taxpayer is not in a loss-making position economically.?®® This outcome may
flow from the use of standardized deductions, particularly where the deductible
amount is not capped to correspond with actual earnings.?*® As touched upon
previously, some tax systems may allow taxpayers the option to either deduct
dual-purpose expenses based on the apportionment of the overall expense, or to
resort to a standardized deduction for such expenses. The aim of the standardized
deduction is to simplify compliance by postulating that a flat percentage of a dual
expense is deductible.®’

The debate around the use of standardized deductions in order to generate tax
losses is especially prevalent in the United States?® (a sideways loss relief system),
where the standardized mileage deduction which can be used by ridesharing
workers is rather generous, amounting to USD 0.58 per business mile traveled
at the time of writing.” If a ridesharing worker earns an amount equal to or less

233 Hugh J. Ault and Brian J. Arnold; Comparative Income Taxation: A Structural Analysis, 3™
edition, Wolters Kluwer Law and Business, 2010.

234 Ibid.

235 Shu-YiOei and Diane Ring; ‘The Tax Lives of Uber Drivers: Evidence from Internet Discussion
Forums’. Columbia Journal of Tax Law, 8 (1), 2017, pp. 58-112.

236 Ibid.

237 Benjamin H. Harris and Daniel Baneman; ‘Who Itemizes Deductions?’, Tax Notes from the
Tax Policy Center, 2011.

238 Stephen Zoep et al.; ‘The Economics of Ride Hailing: Driver Revenue, Expenses and Taxes),
MIT Center for Energy and Environmental Policy Research, Working Paper 005, 2018.
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than USD 0.58 per mile traveled in the course of their ridesharing activities, but is
able to deduct USD 0.58 for each mile traveled performing ridesharing activities,
the result will always reflect a tax loss. The situation becomes more complicated,
however, when the application of deductions based on an actual apportionment
computation would have yielded a lower deductible amount.?*® Economic research
into the gross and net earnings of ridesharing workers in the United States has
consistently argued that the standardized deduction amounts to an implicit
subsidy** for ridesharing workers. On the one hand, the economic result of the
ridesharing activity is positive, since the actual expenses incurred in connection
with the activity do not exceed earnings. On the other hand, the tax return of the
ridesharing worker will reveal a tax loss, which can then be used currently to offset
income from other sources. Additionally, the same research has shown that a
computation of the amounts that would be deductible under the actual expenses
approach most frequently reveals that the amount that could be claimed by the
ridesharing worker under this approach is significantly lower than the one resulting
from the application of the standardized deduction mechanism.

This begs the question of whether such losses should be generally eligible for
relief. One solution to this is found again the United States tax code,**? whereby an
individual-run enterprise that has reported losses for three out of five tax years may
be reclassified as a hobby activity. Income derived from the activity is taxable, but
losses cannot be offset against other income.?”® The reclassification of the activity
into a hobby merely entails a presumption, which can then be rebutted by the
taxpayer through proof that the activity is indeed entrepreneurial in nature and not
a hobby.?

In my view, a consistent loss-making position is not a persuasive argument in favor
of regarding ridesharing as a hobby and taxing its positive results accordingly.
In spite of the fact that the nature of hobby activities - i.e., a remote or reduced
income-generating potential - entails the occurrence of losses for tax purposes,

240 Ibid.

241 Ibid.

242 United States Internal Revenue Code § 183.

243 lbid.

244 Shu-Yi Oei and Diane Ring; ‘Can Sharing Be Taxed?, Washington University Law Review 93
(4), 2016, pp. 989-1069.
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the mere fact that ridesharing activities are also capable of resulting in losses for a
number of (consecutive) years does not discount from the reality that ridesharing
activities simply do not meet the elements of the common understanding of what
a hobby constitutes for tax purposes. Ridesharing has an inherent business-like
character, so it is prone to result in losses. In other words, the underlying reasons
behind aloss-making hobby and a loss-making business are diametrically opposed:
whilst the former may result in losses simply because the activity itself lacks a
primary income-generating potential, the latter may generate losses by reason of
its inherently speculative character.

C. Losses incurred in connection with homesharing activities

Most tax systems characterize receipts from homesharing activities either as rental
income or as trading or business income. A third but considerably less common
approach involves the treatment of receipts from homesharing activities as residual
income. Ahomesharing worker’s eligibility for loss compensation (and the approach
to loss compensation applied) will depend primarily on the characterization of the
underlying activities and the income derived from these.

1) Compensation for losses flowing from a rental activity

In many income tax systems, receipts from homesharing activities are assimilated to
rental income from immovable property. Amongst the countries cited as examples
of tax systems partial to these approach in the foregoing paragraphs are the United
States and United Kingdom. The general norm is that passive losses can only be
used against income from other passive activities. In other words, sideways relief
is disallowed.

This is the case in the United Kingdom, for example, where to the extent that
homesharing receipts are assimilated to rental income from immovable property -
which, as shown, will normally be the case, unless the conditions for the furnished
holiday letting regime are met - the tax treatment of homesharing losses will follow
the general treatment applicable to all rental losses.?*® As such, rental losses from

245 See, for example: EY; ‘General guidance on the UK taxation of rental income received by
individuals, including Frequently Asked Questions’, United Kingdom, 2018.
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homesharing activities may only be offset either currently against other rental
income**®or carried forward to offset rental income in a subsequent tax year.2*’

The United States characterizes receipts from homesharing activities as either
rental or business income, depending on whether the worker provided ‘substantial
services’ beyond mere short-term accommodation.?”® When the income is regarded
as rental income from immovable property, losses from the homesharing activity
may in principle only be offset against the positive results from another passive
activity, with any unused losses beingeligible for indefinite carry-forward. However,
an important exception applies for taxpayers who are regarded as ‘actively
participating’ in the management of a rented property,® who may offset rental
losses currently sideways against any other source of active income. The maximum
amount of rental losses eligible for sideways relief is capped at USD 25.000 per
annum.?° In order to be regarded as having an active participation, the taxpayer
needs to ascertain active involvement in high-level management decisions related
to the rented property, for example, the approval of guests, the determination of
the terms of the rental agreement, the involvement in decisions pertaining to the
improvement of the rented property.?!

The main advantage of the active participation is exception liesin that it alleviates to
some extent the compliance burden of tracking rental losses to future tax years. The
possibility of offsetting rental against active income for example, from employment
activities or from another active independent business of the homesharing worker
entails that the effects of loss compensation will be reflected in the same year when
the losses arise.

The active participation rules only impact loss relief, but otherwise have no bearing
on the characterization of income or the availability of deductions. The active

246 |bid.

247 |bid.

248 See, for example: EY; ‘Airbnb - General Guidance on the taxation of rental income’, United
States, 2017.

249 |bid.

250 Ibid.

251 See, for example: H&R Block; ‘Airbnb Host Reporting Guide’, available via: https://www.
hrblock.com/tax-center/wp-content/uploads/2018/05/airbnb-taxes.pdf last visited 5 May
2019.
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participation rules do inquire into the activities of the taxpayer in relation to a
rented property and to some extent acknowledge the fact that these activities are
not purely passive. This regime equalizes the approaches to loss compensation
for rentals and business activities, the latter being eligible for sideways relief as a
matter of generality. In this respect, the United States takes an especially nuanced
and sophisticated approach to the compensation of homeshating losses, in that
the applicable tax rules will allow for quarantined relief for pure rentals, limited
sideways relief for rental activities when active participation can be established,
and full sideways relief when the extent of the activities of the worker is sufficient
to find a genuine active business.

2) Compensation for losses regarded as flowing from a trading, business or
self-employment activity

To the extent that homesharing receipts are assimilated to trading or business
income, the treatment of losses from such an activity will naturally follow the
general rules on loss compensation applicable to trading, business, or self-
employment income.

Sideways reliefisin principle allowed in respect of homesharing losses if the activity
is regarded as a trade, business, or self-employment. This would be the case, for
example, under United States tax rules, provided that the substantial services test
for the characterization of the income has been met, and in Ireland, to the extent
that the homesharing activities pass the regularity and business-motive tests.>? A
slightly distinct approach is applied in the Netherlands, where taxable income falls
under one of three boxes, with loss relief being available within the same box. In
this respect, to the extent that the homesharing worker may be regarded as earning
businessincome - determined similarly to the United States approach, by reference
to the extent of the secondary and accessory activities of the worker above and
beyond pure renting - homesharing losses will be eligible for relief against any
other active income, such as employment income.?*

252 Ireland Revenue; ‘Income tax loss relief - Restrictions to the amount of relief available’. Tax
and Duty Manual, 2019.

253 Sijbren Cnossen and Lans Bovenberg; ‘Fundamental Tax Reform in The Netherlands),
International Tax and Public Finance 48 (4), 200, pp. 471-484.
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In other systems, the characterization of homesharing activities as a trade,
business, or a self-employment activity may not entail the eligibility for sideways
loss relief, for one of two reasons. Firstly, the sideways compensation of such
losses may not be possible in those cases where a state does not allow trading,
business, or self-employment income to be offset against any other type of
income. Secondly, sideways relief may be restricted specifically for homesharing
losses treated as trading, business, or self-employment income under a distinct
taxation regime. A relevant example of the latter approach is the United Kingdom
furnished holiday letting regime. As described in the foregoing paragraphs,
rental activities undertaken on a continuous basis with an intention to generate
profit, using a fully furnished property that is never used by the taxpayer as a
private residence will be deemed to represent trading income, meaning that the
general rules on the achievement of net income taxation will be applicable to
the results from such an activity. An important exception to this, however, lies in
the treatment of losses. Under the furnished holiday letting regime, losses may
only be offset against the positive results from another activity qualifying as a
furnished holiday letting.”*

3) Compensation for losses regarded as flowing from an occasional or
otherwise residual category

Finally, considering the fact that homesharing activities may in some cases be
regarded as occasional or residual and taxed under the corresponding category
for such receipts, some consideration should be paid to the consequences of this
approach in respect of losses incurred in connection with homesharing activities.
Ireland was cited as an example of a system taking this approach.?*® In this respect,
homesharing receipts and any ensuing losses will be treated either a tradingincome
or occasional income.?*® The treatment of losses from a homesharing activity that
meets the criteria of a trade was described in the previous paragraph. Losses from
an activity regarded as other income, by contrast, are eligible for relief, but only

254 EY;‘General guidance on the UK taxation of rental income received by individuals, including
Frequently Asked Questions’, United Kingdom, 2018.

255 Marnix Schellekens; ‘Initiative to maximise tax compliance in regards to Airbnb income’,
available via the IBFD Tax Research Platform, 2018.

256 Ibid.



THE BASIC INCOME TAX CONSEQUENCES ‘ 113

against positive results from the same schedule,”" and then it may only be carried
forward to a subsequent tax year. Consequently, the treatment of losses will not
be significantly impacted by the characterization of the activity under a residual
income schedule, because loss relief is still in principle possible against future
income in the same schedule.

D. Losses incurred in connection with all-purpose freelancing activities

The dichotomy between sideways and quarantined relief is naturally most relevant
for taxpayers that earn diversified sources of income concurrently. In this sense,
when a task worker earns platform income as well as other (active) income, the
main benefit of sideways relief would be that a negative result from platform
activities could be used currently, offsetting the same year’s positive results from
other sources. By contrast, quarantined loss relief entails that a negative result from
platform activities in any given year can only be used against future income from
the same source. As shown in the previous parts of this analysis, it is the prima facie
characterization of the worker’s platform receipts that will be determinative of the
treatment of losses. In the case of task workers, the characterization conundrum
is between trading, business, or self-employment income, on the one hand, and
occasional or residual income, on the other hand. In this respect, the relevant
aspects regarding loss compensation or relief for task workers are similar to those
raised in relation to the treatment of losses from ridesharing activities.

It therefore follows that, to the extent that the worker’s platform receipts are
characterized as trading, business, or self-employment income, sideways relief
is more likely to be in place.”® The opposite approach, followed generally in tax
systems where a different computation is required for every individual type
of income earned depending on the source, quarantined relief is normally the
norm. However, even under such systems, an umbrella computation of positive
and negative results is usually performed for items of income that are of a similar
nature. In this sense, it will usually only be specific types of income - usually
passive income and capital gains - that will be computed and treated separately.

257 Ireland Taxes Consolidation Act 1997, § 384.
258 Hugh J. Ault and Brian J. Arnold; Comparative Income Taxation: A Structural Analysis, 3™
edition, Wolters Kluwer Law and Business, 2010.
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Under such an approach, the result would be that task workers may be entitled to
a limited sideways loss relief e.g., for tasking losses to be offset against ridesharing
income or other income deemed to have a similar character.

In other countries, such as Australia, taskers’ losses (as well as the losses of most
platform workers) are taken to fall under the non-commercial loss rules,>°in spite
of the qualification of the income as business/commercial income.?° The outcome
of this approach is that taskers’ losses cannot be offset against income from other
sources, but the manner in which the Australian Tax Administration justifies the
application of the non-commercial loss rules to platform workers would suggest
that taskers’ losses could potentially be offset against other sources of platform
income.?!

There seems to be an emerging trend in favor of quarantining taskers’ as well as
other platform workers’ losses - either through the exercise of administrative
discretion to switchover from sideways to quarantined relief, or by instituting a
default rule that platform losses will be regarded as ‘non-commercial losses’ or
losses in another category which is not eligible for sideways relief. The idea that,
regardless of any ensuing losses, the objective of the activities of task workers is
inherently commercial or business-like has already been defended in this analysis.

259 Australian Government Board of Taxation; ‘Tax and the Sharing Economy: A Report to the
Government’, 2017.

260 Ibid.

261 This interpretation is based on the analysis of the Australian Tax Administration of the
situation of collaborative economy platform workers in general, without distinguishing
between the different business models and activity sectors involved. As already discussed
in relation to ridesharing losses, the Australian (administrative) approach of labeling the
income of collaborative economy platform workers as commercial income, whilst treating
their losses as non-commercial losses is a somewhat obtuse one that could rightly be
called into question on a number of grounds. Firstly, there should be symmetry between
the treatment of the positive and the negative results of sharing economy activities. If the
income from, for example, tasking is argued by the tax administration itself to qualify as
commercialincome,itis odd to automatically regard the ensuing losses as non-commercial
losses. Secondly, the asymmetry between the treatment of platform income and losses
is not justified by the Australian Tax Administration. Rather, it is postulated as a reality
that should be taken at face value. Thirdly, to the extent that this asymmetry between the
treatment of income (as commercial in nature) and losses (as non-commercial in nature) is
only extended to platform workers, a distortion is created between the loss relief available
to platform workers and other independent contractors.
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Specifically, a commercial objective is supported by virtually all the characteristics
of taskers’ activities in themselves: the provision of a paid service to a third party
consumer, with the worker bearing most of the risks of the activity. The nature of
taskers’ activities are also in themselves indicative of a commercial rather than
a hobby character:*?in spite of the fact that the task industry encompasses too
many types of activities to refer to a direct correspondent outside the collaborative
economy, it is beyond doubt that the vast majority of the services rendered by task
workers are ones that typically provided by professional freelancers or employees.
By contrast, as previously explained, the hobby/non-commercial loss rules of most
countries were designed with a view to preventing taxpayers from reducing taxable
income or from falling under a lower tax bracket using losses from activities with an
inherently non-commercial purpose.? Taskers’ activities simply do not have such
characteristics.

5. Additional considerations in the ridesharing industry - Issues of
worker misclassification and specific considerations related to
cost-sharing arrangements

A. Worker misclassification
1) Introduction to the problem

In the ridesharing collaborative economy model, the status of workers as
independent contractors rather than employees is especially controversial.

The implications of treating workers as employees rather than independent
contractors exceed the realm of taxation. Unlike independent contractors,
employees enjoy a span of safeguards under labor law: (paid) leave entitlement,
minimum wage claims and protection against termination or workplace
discrimination.?* Independent contractors do not by definition rely on a principal

262 Australian Government Board of Taxation; ‘Tax and the Sharing Economy: A Report to the
Government’, 2017.

263 Hugh J. Ault and Brian J. Arnold; Comparative Income Taxation: A Structural Analysis, 3™
edition, Wolters Kluwer Law and Business, 2010.

264 Tad Devlin and Stacey Chiu; ‘Is Your Uber Driver or Lyfter an Employee or Independent
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from whom they could claim such legal guarantees. Similarly, independent
contractors are restricted in their possibilities to (collectively) negotiate minimum
rights and payment.2®®

The following paragraphs will briefly outline some of the major characteristics that
set employees and independent contractors apart and the main tax consequences
to being treated as either an employee or independent contractor. Subsequently,
the discussion will delve into the worker misclassification controversies at play in
the ridesharing industry.

2) Approaches to distinguishing between employee and independent
contractor derived from labor law

The criteria for distinguishing between employees and independent contractors
vary between legal systems at the level of technical detail. Common law
systems typically set out a basic test through case law.? Such tests outline
key characteristics of an employment relationship, such as the level of control
exerted by a principal over the work performed, the impossibility of the worker to
delegate work to a third party, the limitation of the risks borne by the worker, or
the limitation of the worker’s responsibility as regards the results of the work to
be performed.?*’ Additionally, common law systems will often also provide for a
statutory definition of employment in legislation dealing with the more detailed
aspects of employment,®® such as leave entitlement, minimum wages, etc.?®® In civil
law systems, the notion of employment is typically set out in either the civil or labor

Contractor and Why Does it Matter?’, Thomson Reuters Westlaw, 2017.

265 Case C-413/13 FNV Kunsten Informatie en Media v Staat der Nederlanden, [2014] ECR 2411.
Collective bargaining forindependent contractors could potentially run against free market
competition.

266 Ready Mixed Concrete (South East) Ltd v Minister of Pensions and National Insurance [1968]
2 QB 497.

267 Ibid. See also: Doug Pyper; ‘Employment Status’, House of Commons Briefing Paper CBP
8045, 2018.

268 Nigel Meager and Peter Bates; ‘Self-Employment in the United Kingdom during the 1980s
and 1990s’, in: Richard Arum and Walter Muller; The Reemergence of Self-Employment: A
Comparative Study of Self-Employment Dynamics and Social Inequality, Princeton University
Press, 2004.

269 See, for example, the United Kingdom Employment Rights Act 1996
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code?™ and refers to aspects such as the performance of work under the direction
of a principal or the economic dependency on the principal. Workers whose risk
profile does not meet the criteria enunciated in the civil or labor law definition are
treated as independent contractors.

With some exceptions, many legal systems do not have a specific definition
of employment in tax law. Relying on non-tax definitions will not always vyield
appropriate results, since the consequences of employment status are distinct for
civil or labor law purposes compared to tax law.?™*

3) Taximplications of employee or independent contractor status

For tax purposes, the distinction between employee and independent contractor
statusis relevant towards (1) the collection of tax, (2) the incidence of social security
contribution obligations and (3) the availability of expense deductibility.

A) Tax collection

A core difference between employees and independent contractors refers to the
tax collection mechanisms applied in respect of the income derived from their
work. Tax on wages and salaries is generally collected periodically by withholding
at source under pay as you earn (‘PAYE’) systems.?™

There are only isolated examples of jurisdictions that do not apply PAYE in respect
of employment income, such as Hong Kong, Singapore, and Vietnam. It would not
be going too far to assert these are exceptions to an otherwise almost universal
practice as regards the collection of tax in respect of employment income. As with
withholding tax applied to other types of income, such as dividends, interest,
or royalties, withholding taxes on employment income are often an advance

270 See, for example: German Civil Code [BGB] § 611.

271 Lee Burns and Richard Krever; ‘Individual Income Taxation’, in: Victor Thuronyi [Ed.]; Tax
Law Design and Drafting, Volume 2, International Monetary Fund, 1998. Internal Revenue
Service; ‘Revenue Ruling 87-41, 1987-1 C.B. 296’, commonly referred to as the "20-factor
test’.

272 Kath Nightingale; Taxation: Theory and Practice, 4" edition, Prentice Hall, 2002.
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payment on the personal income tax of the employee rather than a final tax.?”®
Many jurisdictions require employed taxpayers to still file a return, even if
their only source of income is earnings from employment.?”* There are many
policy reasons behind this, such as the possible inexactitude of the PAYE rate
schedule,?” the availability of (a few) deductions for employees,?” the need to
take into account the overall personal circumstances of the taxpayer (e.g., through
personal allowances).””” The popularity of PAYE systems is largely self-explanatory.
Firstly, PAYE frameworks are effective tools for mobilizing public revenues and
facilitating tax compliance.?® This is underlined by the fact that a large proportion
of the economically active population of most states is comprised of employees.
Secondly, withholding taxes intrinsically diminish tax evasion opportunities.?™
Thirdly, empirical research suggests that the application of withholding tax on

273 The idea that withholding taxes are conceptually and practically meant to constitute an
advance payment can also be inferred from the terminology used by some jurisdictions
to describe such taxes. For example, in Switzerland, the withholding tax on dividend and
interest payments is referred to as an ‘anticipatory tax’.

274 Withholding taxes on employment income may be a strong driver for the correct reporting
of income of individual taxpayers under personal income tax. Empirical and experimental
research ascertains that the withholding of tax on employment remuneration provides
a strong incentive for diligence when taxpayers file their tax returns, primarily because
these taxpayers have a vested interest in the prospect of obtaining a tax refund. For those
individuals that had already been subjected to advance taxes on their income, the process
of subsequent self-reporting or self-assessment invites them to meticulously assess and
document their overall tax position. See also: Koenraad van der Heeden; ‘The Pay-As-
You-Earn Tax on Wages’, in: Victor Thuronyi [Ed.]; Tax Law Design and Drafting, Volume 2,
International Monetary Fund, 1998.

275 lbid.

276 Deductions for employees will be discussed below in this section.

277 Lee Burns and Richard Krever; ‘Individual Income Taxation’, in: Victor Thuronyi [Ed.]; Tax
Law Design and Drafting, Volume 2, International Monetary Fund, 1998.

278 OECD; ‘Withholding & Information Reporting Regimes for Small/Medium-sized Businesses
& Self-employed Taxpayers, OECD Forum on Tax Administration, Compliance Sub-
Group, 2009. In an Information Note from 2009, the OECD pointed out the heavy reliance
by many states on personal income taxes in securing public revenues and argued that
personal income taxes could continue to support this trend for as long as the collection of
withholding taxes remains the norm.

279 This especially holds true as regards those individuals whose sole or main source of taxable
income stems from remuneration for employment activities: to the extent that an advance
tax was already withheld from this income when it was paid by the employer, employees
have very little room to underrepresent the amount of their income. To the contrary, they
would more likely be entitled to refunds based on their personal or family circumstances.
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employment income diminishes the day-to-day awareness of individuals towards
their actual tax burden.?®°

By contrast, for self-employed individuals and independent contractors, it would
hardly be feasible to devise a system of withholding tax,?! considering the plurality
and unrelatedness of payers and income sources.?®? For independent contractors
and the self-employed, tax collection is based on taxpayer self-reporting or self-
assessment.

B) Social security contributions

A second salient distinction between the treatment of employees and independent
contractors relates to the collection and incidence of social security contributions.
In addition to taxes on employment income, the gross remuneration of employees
is also almost always reduced by the deduction of mandatory social security
contributions. Employee social security contributions are collected essentially in
the same manner as wage taxes, though withholding at source.?®®

In most systems, contributions to social security programs are mandatory for
both the employee and employer.* Tax law commentators usually do not focus
on the issue of social security contribution incidence.”® However, this topic
is widely discussed by economists and social scientists, as part of the debate
whether mandatory employer social security contributions drive up labor costs
and indirectly heighten unemployment rates.? It would perhaps be axiomatic to

280 Some authors refers to this phenomenon as ‘tax consciousness’, meaning the cognizance
of the true burden of tax on income earned. A low visibility of tax for taxpayers is said to
determine a lesser tendency to perceive the payment of tax as an economic loss.

281 Lee Burns and Richard Krever; ‘Individual Income Taxation’, in: Victor Thuronyi [Ed.]; Tax
Law Design and Drafting, Volume 2, International Monetary Fund, 1998.

282 Ibid. The application of withholding taxes to payments made to independent contractors
would largely counter the feasibility argument that supports this collection mechanism in
the case of employees.

283 Koenraad van der Heerden; ‘The Pay-As-You-Earn Tax on Wages’, in: Victor Thuonyi [Ed.];
Tax Law Design and Drafting, Volume 2, International Monetary Fund, 1998.

284 Ibid.

285 See, for example: John E. Dixon; Social Security in Global Perspective, Praeger Publishers,
1999.

286 See, for example: Rupert Sendlhoffer; ‘Incidence of Social Security Contributions and Taxes
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explain the perception of employer social security contributions as a burden. These
are in essence costs that employers bear merely by reason of being regarded as
employers. For an employee, contributions to social security (whether deducted
from their employment earnings or the resources of the employer) enable access
to welfare and benefits programs provided by the state. For the employer, no such
benefit accrues. From an economic perspective, social security contributions are
not much unlike taxes for employers. The pecuniary impact of these contributions
is mitigated to some extent by possibility available in many jurisdictions for
employers to deduct amounts contributed from their tax base.?®

As regards self-employed individuals, many states provide dedicated social
security contribution pillars. Belgium and the United Kingdom are two examples of
this trend, whereby employees and self-employed individuals make contributions
to different classes of funds.?®® In the United States, independent contractors and
the self-employed are subject to a so-called ‘self-employment tax’, which is in
fact a collection of social security and Medicare contributions due by individuals
regarded as independent contractors and not a tax per se,?® which enable self-
employed contributors to access essentially the same benefits as those available
to employees. Compliance with mandatory social security contributions due
by the self-employed is generally difficult to safeguard. There are many possible
explanations behind this, including the conceptual disconnect between the

- Empirical Evidence from Austria’, Institute of Public Economics, Discussion Paper 1,2001.
These aspects, however, do not represent tax policy or tax compliance issues stricto sensu,
since social security contributions are by definition not taxes. Nevertheless, | do believe it
is worthwhile to briefly discuss the impact of employer contributions on the position of the
latter, since the implications thereof are not much unlike those of taxes.

287 J.A. Macon et al.; ‘Social security contributions as a fiscal burden on enterprises engaged
in international activities’. General Report, International Fiscal Association, Volume LXIXb.
However, it is equally important to note that some jurisdictions, such as Belgium and
Germany, cap the amount that the employer is able to deduct, meaning the economic
impact of such contributions on employers is not fully alleviated. Both employee and
employer social security contributions represent a compliance burden, particularly in
jurisdictions where PAYE and social security are not integrated.

288 Anne Vanderstappen; ‘Belgian Social Security for the Self-employed’, OECD, 2017.

289 Internal Revenue Service, Department of the Treasury; ‘Rules Relating to Additional
Medicare Tax’, Federal Register 78 (230), 2013, pp. 71468-71475.

290 Ibid. In fact, the IRS Guidelines themselves mention that the self-employment tax should
not be confused with a pure ‘tax’.
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social security system as a whole (which was originally designed with employed
individuals in mind) and the circumstances of self-employed workers®! and the
absence of an effective collection mechanism (i.e., withholding) for contributions
due by the self-employed.?*?

C) The availability of deductions

Another important distinction in the treatment of employees and independent
contractors refers to the availability of deductions. Some commentary regarding
the classes of deductions available to ridesharing workers as independent
contractors was provided in the previous paragraphs to the present contribution.
Those findings do not necessitate reiteration at this stage, but it would suffice to
emphasize once more the general notion that independent contractors are able to
deductawide span of expenses forincome tax purposes. The situation of employees
is considerably different. Apart from certain deductions granted to all individual
taxpayers for personal circumstances on grounds of public policy,** employees
generally have access to a limited class of deductions. In the United States, for
example, employees are able to deduct commuting expenses, expenses linked to
the maintenance of a home office and necessary business entertaining expenses
borne directly by the employee.?* In the United Kingdom, there is very little leeway
for employees to use work-related deductions, with a very narrow ‘necessity’ test
being applied.* Germany applies a slightly more liberal approach, whereby most
expenses that can be substantiated and directly linked to an employment may
be deducted, to the extent that the employer did not reimburse such these.?*®
Nevertheless, the deduction of these expenses is usually capped per annum.?*’

291 Mariano Bosch et. al; ‘Nudging the Self-employed into Contributing to Social Security’,
Inter-American Development Bank, Working Paper 633, 2015.

292 Ibid.

293 For example, some tax systems may allow individuals a deduction for bank interest on a
personal dwelling. As briefly noted in the foregoing paragraphs, most tax systems allow
individual taxpayers to deduct certain personal expenses on public policy grounds.

294 Internal Revenue Service, ‘Credits and Deductions for Individuals’, available via: https://
www.irs.gov/credits-deductions-for-individuals last visited 6 May 2019.

295 Lee Burns and Richard Krever; ‘Individual Income Taxation’, in: Victor Thuronyi [Ed.]; Tax
Law Design and Drafting, Volume 2, International Monetary Fund, 1998.

296 Ibid.

297 Ibid.
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This treatment of expenses, rigid as though it may appear at face value, is not
entirely inexplicable. Employees perform work under the direction of a principal. In
the vast majority of cases, the principal supplies the tools used in the performance
of work.”® In turn, the employer is entitled to deduct expenses for providing
this infrastructure from their tax base. Another reason behind the restrictions
on employee deductions rests on grounds of administrative simplification.?*
Allowing employee deductions limits the possibility to apply PAYE as a final levy on
employment income 3%

4) The controversial status of ridesharing workers under the employee/
independent contractor dichotomy

The dichotomy between employees and self-employed persons is decisive in
determining the incidence of various tax compliance costs and obligations.**
Additionally, bleak market conditions are also liable to incentivize principals to
(mis)assign workers as independent contractors rather than employees.** In other
words, the conundrum of employee versus independent contractors is anything
but a novelty.**

298 This is also one of the factors used by the United States tax administration to test whether
an individual should be regarded as an employee or as self-employed. The elements of the
test can be found in: Internal Revenue Service; ‘Revenue Ruling 87-41, 1987-1 C.B. 296’

299 Lee Burns and Richard Krever; ‘Individual Income Taxation’, in: Victor Thuronyi [Ed.]; Tax
Law Design and Drafting, Volume 2, International Monetary Fund, 1998.

300 Ibid. Another argument related to administrative simplification for why employees are
generally barred from accessing deductions is that many of the expenses they would claim
would likely have a dual-purpose character and routinely necessitate the application of
apportionment rules.

301 RonaldR. Rubenfield; ‘Tax Strategies for Classifying Employment: Employee v. Independent
Contractor’. Practical Tax Strategies 99 (35), 2017. This is not to dismiss the tangent reality
that employers are also subject to other costly requirements above and beyond those
related to tax compliance. As already mentioned, employee status tends to also entail a
distinct set of protections under labor law, inter alia regarding (paid) leave entitlement,
maternity or paternity leave, safeguards against discriminatory practices and unjustified
dismissal. The position of an employer or principal as a surrogate for some of the tax
compliance responsibilities of an employee is only one of the many costs associated with
employer status.

302 John. O Everett et. al; ‘Employee of Independent Contractor: A Determination with Far-
Reaching Consequences’, American Accounting Association 9(1), 1995, pp. 1-12.

303 Ibid.
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In the case of some major ridesharing platforms, most notably Uber, the
qualification of workers as independent contractors has proven to represent quite
the bone of contention. At the time of writing, Uber has already been subject to
several cases, two of which adjudicated before the Court of Justice of the European
Union (‘CJEV’), on the broader question of whether the services provided by Uber
represent transportation or mere information intermediation services.?* The CJEU
did not, however, address, focus on, or answer questions regarding the status of
Uber’s workers as independent contractors or employees. The more specific issue
of whether ridesharing workers should be regarded as employees or independent
contractors was also answered by courts in several jurisdictions, both within and
outside Europe, at times reaching diverging outcomes. Importantly, however, these
cases addressed the question through the lens of labor rather than income tax law.

A) Successful challenges to independent contractor status - The Aslam
judgment before the United Kingdom Supreme Court

A notable case where the status of ridesharing workers as independent contractors
was successfully challenged is the Aslam judgment adjudicated ultimately before
the United Kingdom Supreme Court.**® United Kingdom labor law recognizes
three categories: employees (which enjoy the broadest span of employment and
social security law protection), workers (whose employment law protection is
more limited than that granted to employees and only extends to the guarantee of
minimum wage and paid leave) and self-employed (whose protection is limited to
safety regulations).>® In Aslam, ridesharing drivers undertaking activities through

304 Case C-434/15 Asociacion Profesional Elite Taxi v Uber Systems Spain, SL and Case C-320/16
Uber France SAS v. Nabil Bensalem. Both cases concerned the status of Uber itself as either
a private transportation service or a mere intermediary for the underlying services supplied
by workers. I discuss this case law in more detail in Part IV.IV.2 of this thesis.

305 Uber B.V. v Aslam and others UKEAT/0056/17 EAT [2017]. Uber BV and others v Aslam and
others [2021] UKSC 5.

306 Noel Whiteside; ‘State Policy and Employment Regulation in Britain: An Historical
Perspective’, International Journal of Comparative Labour Law 35 (3), 2019, pp. 379-400. It
should be noted that the recognition of three labor law categories is a particularity of the
United Kingdom. However, as will be discussed in more detail below, United Kingdom tax
law only distinguishes between employees and the self-employed. Taxpayers assigned as
‘workers’ for labor law purposes are subject to the compliance frameworks applicable to
ordinary self-employed persons.
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the Uber platform argued they were misclassified as self-employed by Uber. On first
instance, the claim was brought before the United Kingdom Employment Tribunal,
which found that drivers were in fact workers, not self-employed independent
contractors.*” The United Kingdom Supreme Court confirmed the ruling of the
Employment Tribunal.

This decision was reached on the basis of the analysis of the facts underlying
the relationship between the ridesharing platform and drivers. The courts found
that drivers were under a tacit obligation to accept rides.*® In its agreements
with drivers, Uber explicitly states that every driver should accept ‘at least 80%
of their trip requests overall’ to be able to keep their account.*® Drivers’ denial of
three tips in a row would lead to a temporary suspension of their account.® The
courts also scrutinized general working conditions, finding that Uber drivers could
not unilaterally determine fares for their services. Fares per distance travelled
are determined automatically by Uber’s price-matching algorithms, with no
intervention by drivers. Additionally, Uber disallowed the transfer of ‘driver status’
between drivers under its user agreement.3!! By contrast, no such restriction would
apply to aregularindependent contractor, who is in principle free to delegate work.
Moreover, travel routes were automatically generated by Uber.?'? Drivers were
not obliged to follow that route, however if they deviated from it and a customer
submitted a complaint regarding the length of the journey, the driver would have
to ‘justify the deviation from the recommended route’? Finally, Uber withheld
amounts from drivers’ fares as penalties for misconduct.?**

307 Under the United Kingdom Employment Rights Act 1999, the term ‘worker’ is defined to
refer to an arrangement ‘whereby the individual undertakes to do or perform personally
any work or services for another party to the contract whose status is not by virtue of the
contract that of a client or customer of any profession or business undertaking carried on
by the individual’.

308 Uber B.V. v Aslam and others UKEAT/0056/17 EAT [2017], paragraphs 26 et seq.

309 Ibid.

310 Ibid.

311 Uber Services Agreement; available via: parliament.uk last visited 6 May 2019.

312 Uber B.V. v Aslam and others UKEAT/0056/17 EAT [2017], paragraphs 29 et seq.

313 Ibid.
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The brunt of the Aslam case law was in effect an inquiry into the substance of the
relationship between Uber and its drivers.’®* The determination of drivers’ status
entailed the ascertainment of congruent elements of subordination and economic
dependency exerted by Uber over drivers.**® Subordination becomes apparent
from the manner in which the platform operator controls and directs the conduct of
drivers in the performance of their activities. Economic dependency is highlighted
by the constraints imposed on drivers in influencing the profitability of their results.
By capping fares for rides, Uber was found to act as the functional determinant
of drivers’ remuneration, stripping drivers of ‘entrepreneurial control’ over their
activites.®’

B) Ridesharing workers’ status as independent contractors upheld - The
Razak case

In a recent case adjudicated in the US, a diametrically opposed result regarding the
legal status of ridesharing workers operating under Uber was reached.**® Similarly
to the previously described Aslam case, the United States Razak v Uber Technologies
case law was not a tax or social se