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The embedding of the right of silence in the Chinese criminal procedure 
 

The right to silence is one of the most important procedural rights and a 
generally recognized international standard which lies at the heart of the 
notion of a fair trial. It is, however, also a controversial right. This is 
especially true for the Chinese context where, traditionally, there has 
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always been a legal duty to provide evidence for those that have 
information on a criminal case. This obligation has clear links to 
Confucian principles relying heavily on protecting society above all. Over 
the last few years, some legal changes have been made – introducing the 
privilege against self-incrimination – but the current legal framework is 
still open for misinterpretation. As a result, the recognition of the right to 
silence – both in law and practice – remains unclear. This project will 
increase insight in the implementation of the right to silence in Chinese 
criminal procedure.  
 
Given the fact that the presumption of innocence and the privilege 
against self-incrimination – as the foundations of the right to silence – are 
more or less ‘absolute’ principles of western criminal procedure, the 
project will also focus on the importance of the cultural context in the 
promotion of due process rights. More specifically, the project will 
consider whether and how these western principles can be reconciled 
with the Chinese approach to criminal investigation.  
 
The project would be an Asian follow up of the current EmpRiSe project 
focusing on the right to silence in the law and practice of four European 
legal systems (see: www.empriseproject.org)  
 

Methodology The project will consist of two stands: 
 

 A legal study focusing on the scope and meaning of the 
right to silence at the investigative stage in China 
(including consequences of full or partial silence, the 
legal definition of unlawful pressure during 
interrogation and the relationship between RTS and 
other procedural rights such as the right to information 
and the right to legal assistance) and  

 Empirical studies centering on how the right to silence 
is exercised in the investigative stage – focusing on both 
interviewer and interviewee – in practice and how this 
(potentially) impacts final decision-making. The 
findings of the legal study will be implemented in these 
empirical studies. 
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